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CURRENT TOPICS 


It is well to hear what notable men have to 
say upon matters of interest. Gov. Hoadly, 
of Ohio, has been lecturing the law students 
of Yale college, and in passing, commented 
upon the desirability of codification,thus: 


**No author will make the American Code. No one 
man’s contribution, however valuable, will be final. 
This Code is growing and will grow—will be evolved, 
not built. And there is not so much difficulty in un- 
derstanding how ahundred States, working apart,can 
create the same Code, as how millions of men work- 
ing separately, without newspapers or railroads or 
steamboats, each primarily bent on gaining daily 
bread, each hampered, cribbed, confined by law or 
circumstances, limited even in modes of speech and 
written expression by want of education, can develop 
that complex structure wecallalanguage. * * * * 
Even if we admit that the wisdom of this generation 
is not sufficient to produce a Code flexible and capa- 
cious enough for the development of many genera- 
tions, at least the results which have been reached 
can be digested, collated and stated in concise form, 
without occupying many volumes, to which the sanc- 
tion of positive law can be added by enactment. The 
practicability of codification has been established 
beyond controversy. * * * * The merit of codifi- 
cation is that it renders the whole body of the law—be- 
fore vague, uncertain, dispersed, scattered and al- 
most beyond reach—simple, concise, clear, certain, 
compact and easily accessible. We may fairly hope 
that not many generations, perhaps not many years, 
will elapse before the book of the revised system, the 
complete code of the new jurisprudence will take the 
place of the antiquated and worn out common law. 
* * * * Twice has this great work, with which the 
honored name of David Dudley Field is indissolubly 
associated and which will preserve him in everlasting 
remembrance, been adopted by the General As- 
sembly of New York. And when the veto power 
is no longer used to check its progress and 
New York has given it a fair trial, not many 
years can elapse before its adoption in substantially 
the same form may be looked for in at least the major- 
ity of the States. I do not claim finality for Mr. 
Field’s Code, or any other form of words. To adopt 
the perfect Code at the first or second movement is to 
expect impossibilities. Moreover it is not certain that 
the absolutely perfect Code can be found until the 
book of the experience of society has beén closed and 
our civilization has entered upon its decadence. For 
as new emergencies arise and new wants appear, any 
Code of human origin will require repairs, amend- 
ment and enlargement. The Codes of Civil Procedure, 
though in force in some of the States for a fourth of a 
century, have not yet had their final touches. What 
1 hope and claim is that before many years a Code of 
rights as well as remedies, the same in substance 
though very likely differing in detail, will be in force 
in every American State, and within the limits of its 
powers be adopted by Federal legislation. Then, but 
not till then, do I believe the effervescing energies of 
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legislation will heed the mandate, ‘Peace, be still.’ 
While such a Code may not be eternal, it will be dur- 
able, and with occasional readaptations to meet the 
progress of society, will furnish a precise, definite, 
simple and comprehensible jurisprudence for many 
generations. That by removing doubts and rendering 
law accessible, it will diminish litigation, ought not to 
be an objection, at least with those who consider the 
interests of law of more consequence than those ef 
lawyers.’”? 





Still the discussion of the power of an ac- 
cused to bind himself by a waiver of his con- 
stitutional privileges goeson. In New Jersey, 
it seems that the law provides that with the 
consent of ‘the accused, the constitutional re- 
quirement that no person shall be held or 
tried except on presentment by the grand 
jury, may be dispensed with, and for a speedy 
trial before these judges. To this one 
Stewart in order to hasten his anticipated vin- 
dication consented, but when he found the fin- 
ding of the court to be adverse to him, his eyes 
opened, and he could see nothing in the act 
of whose provisions he had availed himself, 
which was consistent with the fundamental 
law of the state. He asserted that he could 
not waive pres ntment by grand jury and 
trial by a petit jury, but the Supreme Court 
of New Jersey declares that the act is consti- 
tutional and the action of the prisoner was 
binding upon him. The court distinguishes 
& waver without the permission of the legisla- 
ture, and a waiver under the provision of an 
act. We can hardly perceive the logic of this 
position, as, if the right of trial by jury, be 
secure from infringement by the constitution, 
no action on the part of the legislature can 
change its character. If the doctrine that a 
waiver of jury trial without legislative per- 
mission be based upon the theory, that the 
people have declared through their constitu- 
tion that life and liberty shall not be abridged 
or destroyed, except by the judgment of a 
jury, and that the accused can not bargain 
away his life or liberty, then it seems reason- 
able to deny the power of a legislature to sanc- 
tion such an unconstitutional bargain. In 
other words, a legislature whose powers, in a 
sense, are defined by the fundamental law can- 
not license a citizen to do what the constitu- 
tion, by implication forbids him to do, unless 
some discretion is vested in the |:gislature, 
which, by the report of the case in 16 Vroom, 
419, does not appear to have been done. I 





is evident from the tone of such decisions as 
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this, that there is a strong prejudice among 
many judges against the jury system, and, to 
this prejudice may be due this questionable 
logic. 





‘‘Dead beats’’ certainly have a hard lot 
when, by any chance, they pass through the 
*‘mills of justice.’” Some people have a bad 
habit of borrowing their friends’ railroad 
passes, and passing themselves upon the in- 
nocent conductors as the beneficiaries of the 
passes. Though this trick succeed, if the 
train break down through the company’s 
fault, and the ‘‘dead beats’’ are injured, they 
cannot call upon the company for reimburse- 
ment. The company owes no duty to those 
who obtain passage upun its trains by fraud. 
At least, so says the Supreme Court of Iowa, 
in Way v. Chicago R. I. & P. R. Co. (19 N. 
W. Rep. 828) and it is good law. 





The question whether the negligence of the 
parent or guardian of a child in an action by 
the latter for the recovery of damages result- 
ing from an injury to himself is a bar has been 
settled in most of the States. Nebraska now 
comes and contributes itself to th: list of 
those States where the infant is not liable to 
have the neglect of his parents thrown up 
at him, and insists that ‘‘the weight of author- 
ity’’ adopts this, ‘‘the better rule.’’ We refer 
to Huff v. Ames, (19 N. W. Rep. 623.) 








RETENTION OF EXTRADITED PRIS- 
ONERS FOR OTHER CRIMES. 





Nowadays when it is difficult to secure the 
extradition of fugitives from justice for 
crimes not within the scope of extradition 
treaties, it may be well to know what the Su- 
preme Court of Wisconsin has lately been do- 
ing with a prisoner bearing the name of 
Brown, who was apprehended in Indiana up- 
on the requisition of Wisconsin’s governor 
and taken to that State, tried for the offense 
charged in the requisition and acquitted. The 
authorities then concluded ‘‘to try conclu- 
sions’ with him in another trial for another 


1 State v. Stewart, 11 N. W. Rep. 430. 





crime, and he objected on the ground that he 
had been brought into the State against his will, 
that the only authority by which he was held 
was the consent of Indiana’s governor to be 
taken to Wisconsin to be tried for the crime 
charged against him, and that a jury having 
declared the accusation; false, they were 
bound to permit him to return to the hearth 
whence they took him. Our readers will 
doubtless remember that the Supreme Court 
of Ohio some time ago,? adopted this view. 
The Wisconsin court declined to look at the 
matter in this light, and plainly declare that 
when once the authorities of a State lay their 
hands upon a supposed offender, no matter 
through what means, they may hold him, and 
deal with them as the law permits. Judge 
Cassidy, the spokesman of the court, says in 
justification : 

It is claimed that the arrest for the last of- 
fense was illegal because it was made imme- 
diately after the relator had been tried, ac- 
quitted and discharged on the offense upon 
which he had been brought to the State from 
Indiana on the requisition of the governor, 
and before he had time to return. Treaty 
stipulations between nations frequently guar- 
anty to the fugitive the right to leave the de- 
manding country after the trial for the 
offence for which the fugitive has been sur- 
rendered, in case of acquittal, or in case of 
conviction after his endurance of the punish- 
ment. When not so guarantied it is some- 
times made the subject of executive pledge.® 
It has been held that an extradited fugitive 
cannot be held in violation of such treaty or 
pledge to answer for any other offence than 
the one for which he had been surrendered.* 
But in the absence of such treaty stipulation 
it has been held that there is no implied obli- 
gation to delay the arrest for such other of- 
fence.5 So it has been held to be no ground 
for releasing a prisoner who had escaped from 
the State into Canada and forcibly brought 
back to the State, and there arrested without 
the assent of the authorities of Canada.§ 


2 State v. Vanderpool, 17 Cent. L. J. 287. 

8 Whart. Confl. Laws, secs. 835, 844, 846. 

4U.8S.v. Watts, 14 Fed. Rep. 130; Com. v. Hawes, 
13 Bush. 697. 

5 Adriance v. Lugrave, 59 N. Y. 110; U.S. v. Cald- 
well, 8 Blatchf. 131; U.S. v. Lawrence, 13 Blatchf. 
295. 

6 State v. Brewster, 7 Vt. 118; People v. Rowe, 4 
Parker, Crim. R. 253; Dow’s Case, 18 Pa. St. 37, 
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Here no treaty stipulation to guaranty return 
is involved, and hence cases of international 
extradition arising under such treaties are 
not applicable.? 

This is a case of interstate extradition, and 
arises under the constitution and laws of the 
United States. ‘‘A person charged in any 
State with treason, felony, or other crime, 
who shall flee from justice, and be found in 
another State, shall, on demand of the execu- 
tive authority of the State from which he fled, 
be delivered up, to be removed to the State 
having jurisdiction of the crime.’’® The act 
of congress is of the same import, and pro- 
vides that a copy cf an affidavit made before 
a magistrate of the State from whence the 
person so charged has fled, properly certified, 
shall be sufficient to authorize such demand, 
arrest, and delivery. The act, however, is 
wholly silent as to any delay in arresting the 
prisoner upon any different charge after he 
has been acquitted, or after he has endured 
the punishment for the offence for which he 
was extradited. It contains no provision se- 
curing to the fugitive any right cf return. 
This distinction between international and in- 
terstate extradition seems to be very 
marked. True, the learned judge who wrote 
the opinion in Cannon’s Case,!° said: ‘*We do 
not perceive any ground for the distinction. 
But the difference between such treaty stipula- 
tions, ard the constitution and laws of the Uni- 
ted States, was not even mentioned, and no au- 
thority was cited, nor argument advanced, to 
prove that there was none. On the contrary, 
the learned judge said: We do not deem it 
necessary to refer at large to the decided cas- 
es which were cited on the hearing. They 
cannot be reconciled in principle although 
very few of them would conflict with our 
views on so plaina case as the present.’’ 
The learned judge and the court were evi- 


‘dently impressed with the features and cir- 


cumstances of the arrest in that particular 
case which distinguished it from the cases 
there cited by counsel. It has frequently 
been held, in effect however, by courts of 
equal ability, that a fugitive from justice ex- 
tradited under the constitution and laws of 
the United States, on the charge of the com- 


7 Ham v. State, 4 Tex. App. 645. 

8 Const. U. S. sec. 2, art. 4. 

9 Chap. 198, Rev. St. and sec. 5278 U. S. Rev. St. 
10 47 Mich. 487, 8S. C. 11 N. W. REP. 280. 





mission of a specific crime, and discharged 
therefrom, can be held by the courts of the 
state to which he is surrendered for another 
and entirely different crime." 

The interstate extradition clause of the 
constitution was never intended for the bene- 
fit of fugitives, nor to enable them to escape 
just punishment for their offences. On the 
contrary, it was to secure the apprehension of 
any who should escape the jurisdiction where- 
in his offense had been committed. It was, 
in effect, a compact between the states upon 
a subject purely local, and as to which each 
would otherwise have been an independent 
sovereignty, that in case any person charged 
with crime in one state fled into another, such 
other should, on demand of the executive of 
the former, cause him to be arrested and se- 
cured, if found therein, and delivered up to 
the agent of the former to be removed to the 
state from which he so fled. It was, in effect, 
a pledge from every state, to each of the 
others incorporated into the organic law of 
the nation, it would become, to a certain ex- 
tent, an agency in the administration of the 
laws of every other state against treason, fel- 
ony, or other crime, as to all such criminals 
as should come within its borders. By it, 
each state agreed not to willingly become a 
refuge for the criminals of any other, and not 
to allow any guilty person to go unpunished 
by its aid or connivance. This duty each 
state voluntarily assumed. The crime being 
committed, the offence properly charged, and 
the demand being properly made, the act af 
congress referred to says ‘‘it shall be the duty 
of the executive authority of the state’’ to 
cause the fugitive to be arrested and secured, 
and to be delivered to the agent of the state 
from which he fled. ‘*The performance cf 
this duty, however,’’ said Taney, C. J., ‘‘is 
left to depend on the fidelity of the state ex- 
ecutive to the compact entered into with the 
other states when it adopted the constitution 
of the United States, and became a member 
of the Union. It was so left by the constitu- 
tion, and necessarily so left by the act of 
1793. * * * But if the governor of Ohio 
refuses to discharge this duty, there is no 
power delegated to the general government, 


11 In re Noyes, 17 Alb. Law. J. 407; Jn re Miles, 52 
Vt. 609; Ham v. State, supra; Williams v. Bacon, 10 
Wend. 636; Browning v. Abrams, 51 How. Pr. 172; 
Dow’s Case, 18 Pa. St. 37. 
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either through the judicial department or any 
other department, to use any coercive means 
to compel him.’’!?_ ‘‘But if he act,’’ said Mr. 
Justice Swayne in Taylor v. Taintor,'* 
‘and the fugitive is surrendered, the 
state from whence he is removed can no 
longer require his appearance before her 
tribunals, and all obligations which she has 
taken to secure that result thereupon at 
once, ipso facto, lose their binding effect.’’ 
Thus it appears that the state demanding and 
the state delivering are each under a recipro- 
cal duty to the other, the performance of 
which depends upon their respective fidel- 
ity to the mutual obligations resting up- 
on them. But the state of Indiana is 
not here complaining of any violation of duty, 
nor that any of its sovereign rights have been 
outraged. It is the fugitive who makes com- 
plaint, and in the name of Indiana asks that 
he may be restored to that State from which 
he was extradited. He does this under an 
agreement or compact between the two States, 
not made to secure his escape from punish- 
ment, but to insure his trial, notwithstanding 
he has fled the State, in case he is charged 
with a crime. Here the relator was extradited 
because he was so charged. For that offense 
he was tried, acquitted, and discharged. The 
record discloses no executive pledge guaran- 
tying his return. After his discharge he was 
arrested for obtaining property under false 
pretenses. He now asked to be discharged 
because he was not allowed time to return to 
Indiana before being arrested for the second 
offense. 

In Cannon’s Case,!* the prisoner was taken 
from Kansas to Michigan on a requisition of 
the governor of the latter State on the crim- 
inal charge of seduction committed in that 
State. On being thus brought into Michigan 
he was taken before a justice of the peace, 
December 12, 1881, on the warrant for the 
seduction, for examination. The hearing was 
adjourned for cause to December 27, 1881. 
Before the hearing, and while the prisoner 
was out on bail, to-wit, December 16, 1881, 
the prosecuting attorney commenced bastardy 
proceedings for the sume transaction involved 
in the previous complaint for seduction, and 


12 Kentucky v. Dennison, 24 How. 109. To the same 
effect, Taylor v. Taintor, 16 Wall. 370; Hx parte Vir- 
ginia, 100 U. S. 847, 359;, Hx parte Seibold, Id. 391. 

13 Supra. 





thereupon a warrant was issued and he was 
arrested December 17, 1881. To that charge 
he refused to plead. December 27, 1881, he 
was brought before the magistrate on the 
charge of seduction, which was at once dis- 
continued on the admitted ground that it was 
not foundedon any legal reasons. There- 
upon the prisoner was released by the Su- 
preme Court on habeas corpus from detention 
in the bastardy proceedings. The court held 
that he was in legal duress at the time of the 
arrest in the bastardy proceedings, and in that 
the case is distinguishable from the one be- 
fore us. The court also held, in effect, that 
bastardy was not such an offense as would 
have authorized extradition. . If that was so, 
it was astrong and additional reason for 
holding the arrest illegal.14 The court also 
intimated, if it did not hold, that the charge 
of seduction was resorted to without any le- 
gal ground therefor, and in bad faith, merely 
to get the prisoner within the State.15 Here 
there is no intimation of any bad faith. 


14 Supra. 
1U.S. v. Watts, supra. 
16 Williams v. Bacon, supra. 





LIENS OF VENDORS OF CHATTELS FOR 
THE PURCHASE MONEY. 





II. 

A delivery of a part of the goods sold does 
not operate as a delivery of the whole, so as 
to destroy the vendor’s lien, on right of stop- 
page, in transitu, unless there be something to 


.show that the parties intended that such de- 


livery of part should be equivalent to a de- 
livery of the whole. Upon this point Willes 
J. has well stated the. modern doctrine. 
‘*There have been different expressions of 
opinion at various times as to whether the de- 
livery of a portion of the goods, the subject of 
an entire contract, operates as a constructive 
delivery of the whole, so as to put an end to 
the right of stoppage in transitu. It was sup- 
posed to have been thrown out by Taunton J. 
that a delivery of part operated as a construc- 
tive delivery of the whole; but that doctrine 
has since been called in questiou and dissent- 


1 Exparte Cooper 11 Ch. D. 68; Bunney v. Poyntz 
4B. & Ad. 568; Payne v. Shadbolt 1 Camp. 427; Ham - 
burger v. Rodman, 9 Daly (N. Y.) 93. 
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ed from; and it is now held that the delivery 
of part operates as a constructive delivery of 
the whole only where the delivery of part takes 
place in the course of the delivery of the 
whole, and the taking possession by the buyer 
of that part is the acceptance of constructive 
possession of the whole.’’? 

When part of a quantity of goods is sold 
there can be no delivery until the part sold is 
separated or set apart for the purchaser. 
Thus if a thousand bushels of corn, part of a 
larger quantity lying in bulk be sold, no title 
passes until separation of this part is made in 
some form.* But if in such case the grain be 
stored in an elevator, and the seller delivers 
to the buyer an order on the proprietor of the 
elevator or upon the warehouseman, and the 
buyer presents the order to the proprietor or 
warehouseman, and the latter agrees thence- 
forward to hold that quantity for the buyer, 
a valid title with constructive possession is 
acquired by the buyer, and the seller’s lien is 
defeated.* 

Trees lying on the land of a third person 
were sold, the purchaser having the privilege 
of removing them when he pleased. He 
marked the trees, ascertained their cubical 
contents and removed some of them. It was 
held that the transfer of the whole was com- 
plete, and that upon the ba: kruptcy of the 
purchaser the vendor could not enforce any 
lien upon the portion not removed.5 

Wherever an intention appears to separate 
a part of the goods from the residue, delivery 
of a part only will not divest the seller’s lien 
upon such residue.® If, for instance, goods 
be sold to be paid for on delivery, and the 
seller as a favor allows the purchaser to carry 
away part of them without payment, there is 
no waiver of the condition, but the seller is 
entitled at any time to assert his rights and 
detain the remainder of the goods until pay- 


2 Bolton vy. Lancashire & Yorkshire Ry. Co. L. R. 
C. P. 431, 440. 

3 Keeler v. Goodwin, 111 Mass. 490. 

4 Keeler v. Goodwin, supra per Wells J.; Cushing 
v. Breed, 14 Allen (Mass.) 376. 

5 Tansley v. Turner, 2 Bing. N. C. 151, and see ex- 
parte Gwynne, 12 Ves. 879; Cooper v. Bill, 3H. &C. 
722. 

6 Valpy v. Oakeley, 16 Q. B. 941; Griffiths v. Perry 
1 E. & E. 680; Miles v. Gorton, 2 Cr. & M. 501; Leon- 
ard v. Sheard, 1 E. & E. 667 per. Crompton J. Han- 
son v. Meyer, 6 East. 614; Bunney v. Poyntz, 4B. & 
Ad. 571; Williams v. Moore, 5 N. H. 235; Haskell v. 
Rice, 11 Gray, (Mass.) 240; Wanamaker v. Yerkes, 7 
Pa. St. 443. 





ment is made according to the terms of the 
sale. Such a delivery of a part isa separa- 
tion of that part from the whole bulk, and 
not an inchoate delivery of the whole.” A 
vendee taking possession of a part of the 
goods soid, not meaning thereby to take pos- 
session of the whole, but to separate that 
part, and to take possession of that part only, 
puts an end to the vendor’s lien only with re- 
spect to that part and no more; and the right 
of lien and the right of stoppage in transitu 
on the remainder still continues.® 

If during the delivery of goods sold, and 
before it is completed, the purchaser sells or 
pledges them toa third person without the 
knowledge of the original vendor the lien of 
the latter is not affected. Thus where a raft 
of lumber upon the Hudson river was sold to 
be paid for on delivery upon the dock of a 
lumber dealer at Albany, after nearly all the 
lumber had been taken from the water and 
piled upon the dock, the seller having learned 
that the buyer had absconded, forbade the 
piling of any more of it upon the dock. When 
part of the lumber had been piled upon the 
dock, the buyer obtained an advance upon it 
from the owner of the dock, and the latter 
claimed title to the lumber. But it was held 
that the vendor was entitled to the lumber by 
virtue of his lien. The court said that the 
sale was of the whole raft to be delivered upon 
the dock; that the vendor had no right to de- 
mand payment of any part until the whole 
was delivered and that being present to de- 
mand payment as soon as the whole should 
be placed upon the dock, he had not lost his 
lien.® 

The vendor may retain the goods still in 
his hands not only for the price of such goods, 
but also for the price of any part of the goods 
already delivered. The insolvency of the 
purchaser does not put an end to the contract 
of sale, but if the insolvent has any beneficial 
interest under it, itis the right of his as- 
signee in behalf of his creditors to completet he 
contract by paying the remainder of the un- 
paid purchase money. The assignee cannot, 
however, claim damages for the non-delivery 
of an instalment of the goods sold, without 


7 Dixon v. Yates, 5 B. & Ad. 313 per Parke J.; 
Townley v. Crump, 5 Nev. & M. 606. 

8 Tanner v. Scovell 14 M. & W.28, 38, per Pollock 
C. B. 
9 Palmer y. Hand, 13 Johns (N. Y.) 484. 
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tendering payment not only of the price of 
that, but also of the :npaid price of a prior 


instalment already delivered.!° 

1V. When the vendor is estopped by a resale 
by the vendee.—A purchaser who has not ob- 
tained possession cannot defeat the seller’s lien 
by making a sale to another person. The 
purchaser without possession can confer no 
better title than he has himself. 

An invoice of the goods without actual pos- 
session, or a delivery order which shows his 
right of possession, does not enable the pur- 
chaser to confer a title upon another as against 
the vendor’s lien.14 

A resale of the goods to a third person by 
the first purchaser does not affect the rights 
of the unpaid vendor, unless he has in some 
way estopped himself from asserting them as 
against the sub-purchaser.?? 

A purchaser of barley which was in the ven- 
dor’s warehouse resold a part of it and gave 
to his vendee a delivery order addressed to 
the station master. The second purchaser 
sent this order to the station master, saying 
‘*Please confirm this transfer.’’ The station 
master showed the delivery order to the ven- 
dor who still had possession of the barley, 
and he said, ‘‘All right; when you get the 
forwarding note I will put the barley on the 
line.”’ The first vendee became bankrupt; 
and the vendor refused to deliver the grain. 
The court of Queen’s Bench held that the ven- 
dor was estopped by his statement to the sta- 
tion master from denying that the property 
had passed to the second purchaser; for, by 
making such statement, he induced the plain- 
tiff to rest satisfied under the belief that the 
property had passed, and so to alter his posi- 
tion by abstaining from demanding back the 
money which he had paid to his vendor.1* 

A case not distinguishable from the forego- 
ing was decided upon the same grounds by 


the Court of Appeals of New York. A pur- 
chaser of a quantity of cotton in store pledged 


10 Chalmers. ¢z parte, L. R. 8 Ch. 289. 

ll Dixon v. Yates, 5 B. & Ad. 313. 

12 Dixon v. Yates, 5 B. & Ad. 313; Ware River R. 
R. Co. v. Vibbard, 114 Mass. 447; Hamburger v. Rod- 
man, 9 Daly (N. Y.) 93. 

13 Craven v. Ryder, 6 Taunt, 4383; Miles v. Gorton, 
2Cr. & M. 504; Farmeloe v. Bain, 1 C. P. D. 445; 
Townley v. Crump 4 Ad. & El. 58; Haskell v. Rice, 11 
8 (Mass.) 240; Hamburger v. Rodman 9 Daly (N, 

.) 98. 

lt Knights v. Wiffen, L. R. 5 Q. B. 660. For simi- 
lar cases see Woodley v. Coventry, 2 H. &C. 16:; 
Pooley v. Great Eastern Ry. Co. 34 L. T. N. &. £87. 





the invoice and gave to the pledgee an order 
upon the warehouseman. The pledgee pre- 
sented the order to the warehouseman, who, 
with the consent of the vendor, gave to the 
pledgee the ordinary warehouse receipt for 
the cotton. Three days afterwards the pur- 
chaser of the cotton failed without having 
paid for it. It was held that the vendor was 
estopped from claiming the cotton as against 
the pledgee because the latter had a right to 
rely upon the warehouse receipt. Had the 
pledgee not obtained the warehouse receipt, 
he might have resorted to some process to re. 
cover the loan or to recover some indemnity 
against lozs.1° 

The unpaid vendor may by his acts or dec- 
larations estop himself from claiming his lien 
as against a sub-vendee.1® Thus timber ly- 
ing at the owner’s wharf was sold ani marked 
with the initials of the buyer, who gave his 
acceptance on time for the price. Before the 
acceptance became due, the buyer sold all 
the timber except a small part which had been 
delivered to him. The last purchaser notified 
the original vendor of his purchase, who an- 
swered ‘‘very well;’’ and the purchaser went 
with him to the wharf, and there marked the 
timber with his own initials and directed the 
vendor to send no more of the timber to the 
original vendee. Upon the insolvency of the 
latter it was held that the vendor. could not 
retain the lumber as against the last purchas- 
er.17 Lord Ellenborough, referring to the 
assent of the vendor to the last purchase, in 
saying ‘‘very well’’ and in making no objec- 
tion to the marking of the timber in the name 
of the last purchaser, said, “If that be not 
an executed delivery, I know not what is so.’” 
The other judges also declared that there was 
an express assent to such transfer of the lum- 
ber, and that the vendor could not retain it. 

In such cases the result is the same, wheth- 
er the sub-vendee has paid his purchase mon- 
ey before or after the acts or representations 
of the vendor which estop him, as against 
such sub-vendee from setting up his lien. If 
at the time of such acts or representations 
the sub-vendee has not paid the price of the 
goods, but in consequence of such acts or 


45 Voorhis v. Olmstead, 66 N. Y. 113, citing and ap- 
proving Knights v. Wiffen, L. R. 5 Q. B. 660. 


16 Stoveld v. Hughes, 14 East. 808; Parker v. Crit- 


tenden, 37 Conn. 148. 
17 Stoveld v. Hughes, 14 Exust. 308. Fora similar 
«ase, see Chapman v. Shepard, 39 Conn. 41 
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representations he alters his position by pay- 
ing the price either wholly or in*part, the 
vendor is held to be bound by his acts or 
declarations. If at the time of such acts or 
declarations the sub-vendee has already paid 
the price of the goods, nevertheless his posi- 
tion may be altered thereby; for he may be 
induced to rest satisfied that the property had 
passed to him, and would take no steps to 
demand back the money he had paid to the 
first purchase before he became bankrupt. If 
once the fact is established that the sub- 
vendee’s position is altered by relying upon 
the acts or declarations of the vendor, and 
taking no further steps, the latter is estopped 
just as he is in the case first stated.?9 

A vendor is estopped from setting up his 
lien as against a purchaser from his vendee by 
recognizing such purchaser’s delivery order, 
and delivering several parcels to him without 
objection. Thus, sugar lying in the seller’s 
warehouse was sold, and the buyer’s accept- 
ances taken in payment. The buyer re-sold 
the sugar and gave a delivery order to the 
purchaser, who handed it to the original ven- 
dor and received from him a part of the 
sugar. Afterwards this purchaser on several 
occasions gav> his own delivery orders on tae 
vendor for portions of the goods. Before 
the acceptances became due, the first pur- 
chaser became insolvent, and the vendor re- 
fused to deliver the remainder of the goods 
to the last purchaser. It was held that he 
could not detain the goods ; that by accepting 
his buyer’s delivery order without making 
claim to any lien upon the goods, he had rec- 
ognized the second purchaser as having the 
right of property and of possession of the 
goods, and that he could set up any lien upon 
the goods not as against such purchaser.”° 

If the owner of goods in any way allows 
them to be so situated that a stranger has a 
right to assume that the title is in another, 
and on the faith of such indicia of ownership 
deals with the apparent owner, the true owner 
is estopped from asserting his title.24_ But 
in such case it is an essential part of the es- 
toppel that the third party dealt with the ap- 


18 Woodley vy. Coventry, 2N. & C. 164. 

19 Knights v. Wiffen, L. R.5 Q. B. 660. See Stan- 
ard v. Dunkin, 2 Camp. 344; Hawes v. Watson,2 B. & 
C. 540. 

20 Pearson v. Dawson, E. B. & E. 448. 

Marsh vy. Titus, 6T. & C. (N. Y.) 29. 
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parent owner on the faith of the indicia of 
ownership with which the owner has invested 
him. The owner is not estopped if he has 
not invested another with any indicia of own- 
ership, and no third party has in consequence 
parted with his money or assumed any liabil- 
ity. Thus, where one sold wheat to be paid 
for on delivery upon a car ata railroad sta- 
tion, and the buyer before any wheat had 
been placed on board the car, by false repre- 
sentations obtained from the railroad compa- 
ny & bill of lading of the wheat, and after- 
wards the seller of the wheat, without any 
knowledge of the fraudulent act of the buyer, 
put the wheat into the car, it was held that 
he had not delivered the wheat, but that he 
had the right to move it, if the price were 
not paid, both as against the railroad com- 
pany and as against the buyer.?? 

Logs were sold on credit with an agreement 
that they should remain in the seller’s yard 
for a certain time, free of storage, the pur- 
chaser being free to send for them whenever 
he pleased. At the request of the purchaser, 
and to enable him to resell, an invoice con- 
taining an enumeration of the measurement 
of the logs was delivered to him by the seller. 
Subsequently the purchaser resold the logs to 
one who paid him the price in cash, without 
having seen the bill given by the original ven- 
dor, or having communicated with the latter 
in any way respecting the ownership of the 
logs ; although before such resale he was seen 
by one of the original vendors in the yard, 
engaged in an examination of the logs, in 
company with the original purchaser. Part 
of the logs were delivered on a verbal order 
of the original purchaser who shortly after- 
wards failed. It was held that the lien of the 
vendor attached to the logs remaining in his 
possession ; and as the resale did not appear 
to have been made with his knowledge or ap- 
proval, nor in any way induced by him, the 
case did not come within the application of the 
rule that where one of the innocent persons 
must suffer by the act of a third, he who has 
enabled such third person to occasion the loss 
must himself bear it.?* 

If a vendor remainiog in possession of the 
goods shows them toa third person as the 


22 'roledo, Wabash & Western R. Co. v. Gilvin, 81 
Til. 511. 

% Hamburger v. Rodman, 9 Daly (N. Y.) 93; 8. C.9 
Rep. 417. 
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goods of the vendee, without claiming any 
lien upon them, and such third person there- 
upon buys the goods of the vendee and pays 
for them, the vendor may be estopped as 
against him from asserting his lien upon the 
subsequent insolvency of the vendee.?* 

A vendor’s lien is waived when the parties 
make any agreement inconsistent with 
the existence of such lien, or from which a 
waiver may be fairly inferred.2° There may 
be an actual waiver of the lien, and yet the 
court may not be justified in finding a waiver 
as amatter of law. In or .inary cases where 
the contract of sale and the agreement of the 
parties made in connection with it are merely 
verbal, the question should be submitted to 
the jury whether the lien was intended and 
understood by the parties to be waived or not. 
And soif any agreement notin writing is 
made after the sale affecting the lien, the jury 
should find from this and all the attendant 
circumstances what the understanding of the 
parties was concerning it.?6 

V. When Defeated or Waived by giving Credit. 
—The giving of credit by the vendor gener- 
ally defeats his right of lien; for on a prom- 
ise to pay at a future time, the buyer, in the 
absence of any special agreement to the con- 
trary, is entitled to the immediate possession 
of the goods, and he may enforce this right 
by action.2”7 Accordingly the taking of a 
promissory note or bill of exchange payable 
at a future day for the price of the goods sold 
operates as a bar to the vendor’s right of lien. 
The giving of a credit of any kind for price of 
the goods sold implies the right of the buyer 
to take them away into his own actual posses- 
sion; and when he exercises this right, the 
vendor’s right of lien is gone, this being a 
right incident to the possession. ‘‘If goods 
are sold upon credit, and nothing is agreed 
upon as to the time of delivering the goods, 
the vendee is immediately entitled to the pos- 


24 Hunn v. Bowne, 2 Caines (N. Y.) 38. 

25 Pickett v. Bullock, 52 N. H. 354 

2% Pickett v. Bullock, supra, per Sargent, (. J. 

27 Spartali v. Benecke, 10 C. B. 212; Chase v. West- 
more, 5 M. & 8. 180; Crawshay v. Homfray, B. & Ald. 
50; Houlditch v. Desanges, 2 Stark, 337; Feiser v. 
Wray, 3 East 98; Cowell v. Simpson, 16 Ves. 275; 
Jones v. Thurloe, 8 Mod. 172; Hewison v. Guthrie, 2 
Bing. N. C. 759; Dempsey v. Carson, 11 U.C. C. P. 
462; Edwards v. Brewer, 2 M. & W. 375; Leonard v. 
Davis, 1 Black, 476; Arnold v. Delano,4 Cush.( Mass.) 
83, 89, per Shaw, C.J.; Baker v. Dewey, 15 Grant 
Ch. (U. C.) 668. 





session, and the right of possession snd the 
right of property vests at once in him ; but his 
right of possession is not absolute; it is lia- 
ble to be defeated if he becomes insolvent be- 
fore he obtains possession.’’2® 

And so if the vendee becomes insolvent be- 
fore the term of credit expires, and the goods 
still remain in the vendor’s possession, his 
lien is restored, and he may hold the goods as 
security for the price. Though the vendor 
waives his lien for the price by giving credit 
for it, this waiver is upon the implied condi- 
tion that the vendee does not become bank- 
rupt or insolvent.29 Thus if the owner of a 
large quantity of wood lying in a pile upon 
his own land sell it on a credit of six months 
with an agreement that the purchaser may 
remove it within a year, and before the pur- 
chaser removes the wood he becomes insol- 
vent, the vendor may retain the goods against 
the assignee in insolvency of the purchaser. 

Where a sale was made of a number of bales 
of drilling which were to be delivered to the 
purchaser as fast as he needed them for man- 
ufacturing into bags, and it was agreed that 
the purchaser should store the manufactured 
bags and deliver the warehouse receipts to 
the seller in pledge, it was held that upon the 
delivery of the goods to the purchaser, the 
title vested in him, and that the seller had no 
lien thereon, and no lien on the manufac- 
tured bags until the warehouse receipts were 
delivered to him. The agreement showed 
that the seller was willing to trust the pur- 
chaser for a portion of the goods, and that 
upon his pledging the bags, manufactured 
from that portion, he was willing to trust him 
for another portion. If the seller delivered 
a second portion to the purchaser without re- 
quiring a delivery in pledge of the manufac- 
tured bags, this was a waiver of the condition, 
and the title to both vested absolutely in the 
purchaser.*1 


28 Bloxam v. Sanders, 4 B. & C. 941, per Bayley, J. 

29 Grice v. Richardson, 3 App, Cas. 319; Gunn vy. 
Bolckon, L. R. 10 Ch. 491; McEwan v. Smith, 2H. L. 
309; Martindale v. Smith, 1 Q. B. 489, 395; Dixon v. 
Yates. 5 B. & Ad. 318; Castle v. Sworder, 5H. &N. 
281; Miles v. Gorton, 2 Cr. & M. 504; Chalmers ex 
parte, L. R.8 Ch. 289; Griffiths v. Perry, 1 E. & E. 680; 
Valpy v. Oakeley, 16 Q. B.941; Arnold v. Delano, 4 
Cush. (Mass.) 33 per Shaw, C.J.; Milliken vy. War- 
ren, 57 Me. 46; Hamburger v. Rodman, 9 Daly (N. 
Y.) 93. 

30 Arnold v. Delano, supra; Miles vy. Gorton, 2 Cr. 
& M. 504. 

31 Hewlett v. Flint, 7 Cal. 264. 
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The fact that the vendor has taken a nego- 
tiable note or bill of exchange for the pur- 
chase money, does not defeat his lien upon 
the subsequent insolvency of the purchaser 
before he has taken actual possession of the 
goods, provided the note remains in the hands 
of the vendor not negotiated but ready to be 
delivered up on the discharge of the lien.™ 
When the bill is dishonored, there is no long- 
er payment, or anything which can be con- 
sidered as equivalent to payment; and it 
seems that the assignee of the bankrupt 
cannot, after what has taken place, insist on 
delivery without actual payment. A bill of 
exchange taken for the price of goods sold is 
not absolute payment therefor, but condition- 
al on its being honored at maturity. ‘‘No 
doubt if the buyer does become insolvent, 
that is to say, if he does not openly proclaim 
his insolvency, then credit is given by taking 
the bill, and during the time that the bill is 
current, there is no vendor’s lien, and the 
vendor is bound to deliver. But if the bill is 
dishonored before delivery has been made, 
then the vendor’s lien revives; or if the pur- 
chaser becomes openly insolvent before the 
delivery actually takes place, then the law 
does not compel the vendor to deliver to an 
insolvent purchaser.’’** 

, The fact that the vendor has negotiated ac- 
ceptances of the vendee for the price of the 
goods does not defeat the vendor’s lien upon 
the goods upon the subsequent insolvency of 
the vendee before meeting his acceptance.® 
This is certainly the rule if the bills are not 
secured in any way, and do not bear the name 
of any third person. 

Leonarp A. JONEs. 

Boston, Mass. 


82 Gunn v. Bolekon, L. R. 10 Ch. 491; Miles v. Gor- 
ton, 2 Cr. & M. 504; Arnold v. Delano, 4 Cush. ( Mass.) 
83, 41; Thurston v. Blanchard, 22 Pick. (Mass.) 18; 
Milliken v. Warren, 57 Me. 46. 

33 Miles v. Gorton, supra. per Bayley, J. 

34 Gunn v. Bolckon, L. R. 10 Ch. 491, 501, per Mel- 
lish, J. 

85 Gunn v. Bolekon, L. R. 10 Ch. 491. In Bunney v. 
Poyntz, 4 B. & Ad. 568, the fact that the vendor had 
taken the vendee’s promissory note forthe price of 
goods scld and had negotiated it and it was still out- 
standing was regarded as substantially a payment, 
and it was subsequently held that the vendor had no 
lien. 








WATER——DAMAGE —— EXTRAORDINARY 
FLOOD—RIGHT OF PERSON ON WHOSE 
FLOOD IS TO DIRECT IT ON TO 
LAND OF ANOTHER. 





WHALLER v. LANUASHIRE ETC. R. R. CO. 





English Court of Appeal, March 31, 1884. 


A railroad company has no right to cut trenches 
through its embankment and permit the water which 
has flooded on one side thereof to fiow through and 
flood the land on the other side. 


Appeal of the defendants from the judgment of 
Day, J., at trial. 

The defendants were the owners of a railway 
embankment standing on sloping ground. On 
August 30, 1883, owing to an extraordinary rain- 
fall a quantity of water accumulated on the upper 
side of the slope against theembankment. In or- 
der to protect the embankment the defendants cut 
trenches through it, thereby causing the water to 
flow on the plaintiff’s land, which was on the low- 
er side of the slope, and to do damage, in respect 
of which he brought an action against the defend- 
ants. 

At the trial the jury found that the defendants 
cut the trenches and caused the water to flow 
over the land of the plaintiff; also, that the cutting 
the trenches was reasonably necessary for the pro- 
tection of their property. The plaintiff claimed 
£196, but the damage was assessed by the jury at 
£126, the difference representing the damage 
which would have been caused to the plaintiff if 
the defendants had not cut the trenches. 

Day, J., having entered judgment for the plaint- 
iff on the findings, 

The defendants appealed. 

Charles Russell, Q. C., and Henn Collins Q. C., 
for the appellants.—The plaintiff’s claim is not 
framed on the non-observance of any statute. It 
is, therefore, to be assumed that the embankment 
was properly constructed and maintainable. The 
defendants are not liable, because they did not 
bring the water on to their land. The water was 
a danger common to them and the plaintiff. 
There is no doubt that a person may ward off a 
common enemy from this land: Nield v. London 
and North-Western Railway Co., 23 W. R. 60, L. 
R. 10 Ex. 4; R v. Pagham Commissioners, 8 B. & 
C. 355. There is no distinction in principle be- 
tween warding off a common danger, and, when 
that danger is come, opening a way for it to es- 
cape. In case of a sudden emergency by the in- 
cursion of a common enemy, a person has a right 
to protect his property at any risk to his neighbor. 
In Scott v. Shephard, 2 Wm. Bl. 882, 1 Sm. L. C. 
Sth ed., p. 473, itis said by Gould, J., that if the 
squib had been thrown into a coachfull of com- 
pany, the person throwing it out would not have 
been answerable for the consequences. Also a 
person is entitled to deal with his property in the 
ordinary way for the purposes of gain, even if the 
effect is to injure his neighbor; Smith v. Kenrick, 
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7 C. B. 515; provided the injury is caused by the 
natural user of the land; Rylands v Fleicher., L. 
R.3H. L. 330,17 W. R. H. L. Dig. 17; Baird v. 
Williamson, 12 W. R. 150, 15 C. B. N. S. 376. 
Here the cutting the trenches was, ia the circum - 
stances, the ordinary and reasonable means of 
preserving the embankment for the purpozes of 
the railway. 

Gully, Q. C. and Part, for the respondent.— 
The embankment was the cause of the accumula- 
tion of water which was, therefore, on the same 
footing as an artificial lake. ‘The cases of Nield v. 
London and North-Western Railway Co. and Smith 
v. Kenrick are distinguishable, for there the dan- 
ger had not come on to theland. The mining 
cases were decided upon the special nature of 
mining property, the user of property below the 
ground being different from that above. The de- 
fendants did not leave the water to be carried off 
by the operation of natural laws, but cut trenches. 
The case of Menzies v. Lord Breadalbane;3 Bli. N. 
8. 414, shows that there is a limit to whata per- 
son may do for the protection of ‘:is own prop- 
erty. 

Henn Collins, Q. C., replied. 

BRETT, M. R.—In this case the defendants are 
the owners of a railway, and an embankment on 
which it stands. They were prebably authorized 
by statute to take from other people the land 
upon which the embankment stood, and to build 
and use the embankment as a railway embank- 
ment. The embankment stands upon sloping 
ground, so that upon one side of it the ground is 
higher than upon the other. An extraordinary 
storm of rain arose, by which the land on the 
upper side was flooded, and the body of water 
being stopped by the embankment, rested against 
it, and endangered its safety. Thereupon the de- 
fendants cut trenches through the embankment, 
the necessary effect of doing which was that the 
water which had been resting against the upper 
side of the embankment passed through these 
openings ina different way from that in which 
it would have percolated the embankment, and 
by reasen of its passing through in that way it 
damaged the plaintiff's land. Toe question is, 
whether the defendants are liable to the plaintiff. 
The jury, in effect, found that from the way in 
which they cut the embankment the water did 
more damage than if it had been allowed to per- 
colate it. They also found that what the defend- 
ants did was reasonably necessary for the protec- 
tion of their property. 

The proposition of the defendants is that when 
the water, by an extraordinary misfortune, had 
accumulated against their property, they hada 
right, in order to get rid of that misfortune, it 
being reasonable for the safety of their own 
property to do so, to take active measures, the 
necessary effect of which wa; to injure their 
neighbor’s property. Several cases were cited 
to enable us to arrive at the principle upon which 
to act. In some cases you may have property 
which is in sucha position with regard.to your 





neighbor's that it must be injured if he is to use 
his property at all in the natural way. Therefore 
your property is, in the course of nature, subject 
toa defect. If he may not use his property in 
the natural way, you have, by reason of the de- 
fect in your propercy, transferred the defect to 
him, because, if he does so use it, he will injure 
your property. A mine on a lower level than 
another is a property with a defect, for, unless 
the owner can prevent the upper mine being 
uscd in the ordinary way, his property must suf- 
fer from the consequence of its defective position. 
The law will not allow you to transfer to your 
neighbor the defect in your property, so that, if 
he uses his property in the ordinary, and natural 
way, any damage which may thereby arise to 
you is solely due to the defect to which your 
property is subject, and he is not liable. Unless 
you can prevent that damage, by transferring it 
to your neighbor, your land must suffer from the 
natural consequence of iis position. This was so 
in Menzies v. Breadalbane, where the land was so 
situated with regard to a river, that, if!the river 
left the natural course, it would, inthe course of 
nature, wash the land away. But you cannot 
alter the course of nature, which has made your 
land of less value, and transfer that loss;and de- 
fect to your neighbor’s land, by doing something 
to cure that defect which must throw it upon his 
land. Itseems to me that the mining cases and 
the case of Menzie v. Breadalbane go upon the 
same principle—viz., that a man has no right to 
cure the natural defect of,his land by transferring 
it to the land of another. 

Then you come to another class of cases where 
an extraordinary danger threatens you. You 
have a right to defend yourself against sucha 
danger before it has occurred and is completed, 
and you do prevent it by doing something which 
is to protect yourself. Tne danger is so far com- 
mon that, if you do prevent it coming to you, it 
will happen to your neighbor. Then, for the 
protection of your property, you may preven: the 
danger happening to you, and, if the natural con- 
sequence of so doing is that it must happen to 
some one else, thatis not your fault; you have 
done an active act which is to protect yourself, 
and you are not answerable because that which 
has been diverted from you has done mischief to 
some one else. That is laid down in the cases of 
Nield v. The London and North-Western Railway 
Co. and The King v. The Pagauam Commissioners. 

Now you come to the case where there is some- 
thing which, being in existence, is injurious to 
your property. The question is whether if, by 
any active act of yours, you get rid of and cure 
that which has happened to you, and which, if 


things remain as they are, would not happen to 


your neighbor, you are not entitled to do some- 
thing which will cause misfortune to your neigh- 
bor. It has been held that, if you bring some- 
thing on to your own Jand, or, at all events, bring 
yourself into a position with regard to your 
property, so that, if you do not take precaution 
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against what you have yourself done, injury will 
be caused thereby to your neighbor; then, al- 
though you do not do any subsequent act, you are 
liable, if such injury has been caused, because 
you have put him in danger and have not guarded 
him against it—as, for instance, where you have 
brought on to your land water which, if it es- 
capes, must injure your neighbor, you are liable, 
although the water has escaped without any sub- 
sequent act of yours. 

It was suggested that, if you have not brought 
the danger there, that makes a difference. So it 
does. If the water comeson to your land without 
any act of yours and breaks in on to your neigh- 
bor’s land, I take it that you are not liable for its 
having passed over your land, both have suf- 
fe:ed from a common and extraordinary danger. 
But if, although you have not brought the danger 
on to your own land, an extraordinary danger has 
come there, which was a danger both to you and 
your neighbor, but has ceased as regards him and 
is complete as regards you, and if, by leaving the 
thing as it is, nothing will happen to him, and 
then, in order to get rid of the misfortune to 
yourself, you dosomething which is to transfer it 
to him, you are acting contrary to the well-known 
maxim that when you have a choice so to use your 
own property as not to endanger your neighbor’s 
you must not elect that use which will endanger 
his, but that which will not. This present case 
is a little more complicated, for that would solve 
the case if there had been no danger to the 
embankment, and the embankment would have 
stopped the water so that it would not have 
got on to part of the plaintiff’s land if the 
embankment had not been cut through. In 
that case it seems to me that, if you cut it through 
in order to get rid of the danger to your own 
property, you would be liable. But here the wa- 
ter would have gone on to the plaintiff’s land in 
another way, though, if it had been allowed to 
percolate the embankment, it would not have 
done him so much damage. ‘Therefore the de- 
fendants have done something for the preserva- 
tion of their property, and have thereby trans- 
ferred their misfortune to the plaintiff, and they 
are therefore liable. 

But it is said they are not liable, because they 
have only used the embankment for the ordinary 
purpose of the railway, and therefore that the case 
is within the principle that the plaintiff had his 
land subject to adefect on account of its neigh- 
borhood to the railway. If you have land near a 
railway which is subject to a defect arising from 
the ordinary user of a railway, you must suffer, 
and cannot recover; but it is to my mind impossi- 
ble to say that to cut through an embankment is 
the ordinary way of using a railway. Therefore 
the case comes within the more general proposi- 
tion, and an extraordinary misfortune had fallen 
upon the defendants, who, if they had allowed 
things to remain as they were, would have been 
the sufferers, but who, in order to get rid of that 
misfortune, did something which brought injury 





upon the plaintiff, and for so doing they are lia- 
ble according to all rules. I am therefore of 
opinion that the judgment appealed from was 
right, and should be affirmed. 

BAGGALLAY, L. J.—I agree so entirely with the 
classification by the Master of the Rolls of the 
principles applicable to cases more or less resem- 
bling the present one, that I shall say nothing 
more on that point, but confine my observations 
to the application of the principles to the circum- 
stances of the case in question. [His Lordship 
stated the facts and continued:—] We find that 
the defendants had not prevented the flood com- 
ing upon their land. When they found the water 
on their land they might have left it to take its 
course, in which case I do not think that, if the 
plaintiff had suffered damage, he could have had 
any right against the defendant. But when they 
took upon themselves to do what they thought 
best, they had to take the risk of that which they 
did which was found by the jury to have damaged 
the plaintiff. I think that is the result of an ap- 
plication of the above principles. Iam, therefore, 
of opinion that the appeal must b2 dismissed. 

LINDLEY, L. J.—I am of the same opinion. I 
do not feel a difficulty in deciding the particular 
case, but it is difficult to enunciate a principle 
common to this and other cases. This is a case in 
which the defendants made an embankment, 
against which water accumulated after an unusual 
rainfall to the extent that it was dangerous not to 
do something or other. In order to save the em- 
bankment, they cut trenches in it, and turned the 
water so as to damage the land of the plaintiff, to 
whom they have not paid compensation. Cer- 
tainly it is surprising that, if the defendants are 
not liable for so using their land as practically to 
send water on to their neighbor’s land, there is no 
authority to support that proposition. Prima facie, 
it is for the defendants to justify what they have 
done, and it is material to consider that they can- 
not find any authority. It is said that the mining 
cases are an authority. I cannot see that they are. 
The difference has been pointed out by the Master 
of the Rolls, and also by Cotton, L. J., in Hurd- 
man v. North-Eastern Railway Co., 26 W. R. 489, 
3 C. P. Div. 168, where he says, at p. 174: “But 
excavating and raising the minerals is considered 
the natural use of mineral land, and these deci- 
sions are referable to this principle, that the own- 
er of land holds his right to the enjoy ment thereof 
subject to such annoyance as is the consequence 
of what is called the natural user by his neighbor 
of his land, and that when an interference with 
this enjoyment by something in the nature of nui- 
sance (as distinguished from an interruption or 
disturbance of an easement or right of property in 
ancient lights, or the support for the surface to 
which every owner of property is entitled), is the 
cause of complaint, no action can be maintained if 
this is the result of the natural user by a neighbor 
of his land.”* It appears to me that this case is 
not analagous to those, but rather to the cases of 
Menzies v. Breadalbane and Nield v. London and 
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North-Western Railway Co. Itseems to me to be 
established by those cases that, if an extraordin- 
ary flood is coming upon a man’s land, he may, 
in order to protect his land, turn it away, and that 
he is not responsible for the consequences, even 
though his neighbor may be injured. The case of 
R. v. The Pagham Commissioners is another step 
in the same direction. There is a difference be- 
tween the cases where the damage is caused by 
way of protection from injury which has not hap- 
pened and where injury has occurred. The squib 
case mentioned in the judgment of Gould, J., in 
Scott v. Shepherd, is, in point of principle, nearer 
to this one. 

One must look at the broad question whether 
the owner of land on which, without any act on 
his part, there has occurred a sudden accumula- 
tion of water, is at liberty actively to let it off on 
to the land of his neighbor without compensating 
him, and whether he is justified on the ground 
that it was to save his property. There is no au- 
thority to support that. It appears to me that the 
general rights and duties of landowners are 
against that. In my view, the decision appealed 
from was right, and the appeal must be dismissed. 

Brett, M. R.—I do not adopt the distinction 
drawn by the counsel for the respondent between 
operations underground and on the surface. I 
think that, if my property is so situated with re- 
gard to the property of a neighbor that, by an or- 
dinary act of agricultural process, he makes a 
natural drain through which an ordinarv flood 
sends water on to my land, my land would be 
subject to that defect, and I could not recover. 
With regard to the case of the squib, in my opin- 
ion it can only be upheld on the view that the 
squib is, in such a case, a danger to all, and is 
never in the possession of anyone, and that, by 
throwing it out of the coach, the man is only pre- 
venting it coming into his possession. 

Appeal dismissed. 


Nore.—In Little Rock & Ft. Smith R. Co. v. Chap- 
man, 39 Ark. 463; s.c. 48 Am. Rep. 200, the Supreme 
Court of Indiana held that a railroad company has no 
right in the use of its right of way to injure the lands 
of upper proprietors by flooding them with surface 
water, which had been used to pass over the right of 
way when by reasonable care and expense, it might 
consistently with the enjoyment of the right of way 
leave a free passage for the water. ‘‘With regard to 
surface water,’’ say the court ‘‘the common law 
courts generally agree that each proprietor has the 
right to feud off the surface water flowing naturally 
and falling upon his own soil, so as to divert its course 
and may even throw it back upon his neighbor from 
whose land it came. 
there is amongst them great conflict and no little ob- 
scurity is as to whether this right is absolute at the 
will of the lower proprietor, or whether its exercise 
must be reasonable for proper objects and with due 
care to inflict no injury beyond what may be fairly 
necessary. The question rather concerns the good 
faith of the act and the manner of doing it, than the 
right itself. * * * * Some of the cases seem to go 
to the full extent of the civil law doctrine of the servi- 
tude of the lower tenement, holding that the supe- 


The point however upon which 





rior,or dominant land has the absolute right to the dis- 
charge of its surface waters on the lower, under all 
or any circumstances in the nature of a common ease- 
ment. Such of course are the holding of the courts of 
Louisiana, where the civil law is the basis of their 
jurisprudence. The same principle seems to have 
guided the courts of Pennsylvania. See Martin v. 
Riddle, 26 Pa. St. 415; Miller v. Laubach, 47 Id. 155; 
and of California. See Ogburn v. Collyer, 46 Cal. 
7. * * * * Another class of cases has proceeded 
upon the adoption of the old common law rule, as it 
is asserted to be, in its utmost rigidity, holding pos- 
itively, and without qualification, that no cause of 
action can in any case arise from damming back sur- 
face water upon the land of an upper proprietor.’* 
In Gillham v. Madison Co. R. Co. 49 Ill. 484, it ap- 
peared that the plaintiff’s land was ina depression 
along which the surface water collected from higher 
grounds flowed off and intoa lake. The defendant’s 
railroad ran an embankment across it, entirely filling 
up the outlet and flooding the plaintiffs’ land. He 
sued for damages for alleged negligence in construct- 
ing the embankment without leaving an opening. The 
court refused to follow the docirine of the Massa- 
chusetts cases. Gannon v. Hargadon, 10 Allen, 109; 
Dickson vy. Worcester, 7 Ib. 16; Inhabitants of Frank- 
lin y. Fish, 73 Id. 212; Parker v. Newburyport, 10 
Gray, 28; Flagg v. Worcester, 131d. 601; and held 
the railroad liable citing Nevins v. City of Peoria, 41 
Ill. 502; Reed v. Williams, 43 Id. 885. See Porter v. 
Durham, 74 N. C. 767, and Raleigh ete. R. R. Co. v. 
Wilker, Id. 220; Beard v. Murphy, 37 Vt. 99; Coates v. 
City of Davenport, 9 Iowa, 227; Ross v. City of Clin- 
ton, 46 Id. 606; Aurora vy. Love, 93 Ill. 521; Shawnee- 
town vy. Mason, 82 Ill. 337. Fora case somewhat in 
conflict with the principal case, see the Cairo and 
Vincennes R. R. Co. y. Stevens, 73 Ind. 278. Judge 
Dillon in his work on Municipal Corporations speak- 
ing of surface water says: ‘‘This the law very largely 
regards (as Lord Tenterden phrases it) as a common 
enemy which every proprietor may fight or get rid of 
as best he may. * * * * On the one hand, the 
owner of the property may take such measures as he 
deems expedient to keep surface water off from him 
to turn it away from his premises on to the street; and 
on the other hand, the municipal authorities may ex- 
ercise their powers in respect tothe graduation, im- 
provement, and repair of streets, without being liable 
for the consequential damages caused by surface 
water to adjacent property ‘‘Section 798 and notes. 
To the same effect are Angell on Watercourses, sec, 
108. 1 Addison on Torts. 105; Cooley on Torts. 574; 
Hilliard on Torts. 586; Taylor v. Tickas, 64 Ind. 167, 
and cases cited. Schlieter v. Phillips, 97 Ind. 201. 
This seems to be too well considered a subject to be 
discussed in a short note, and we believe that the ref- 
erences here given will prove ample to direct the 
mind of any one desirous of exploring the subject. 








LIBEL—PUBLICATION BY NEWSPAPER OF 
PAPERS FILED IN COURT. 





COWLEY v. PULSIFER. 





Supreme Judicial Court of Massachusetts, 
June, 27, 1884. 


Where a petition for the removal of an attorney 
from the bar, including allegations which would be 
actionable unless justified, has been filed in court, a 
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report, though fair and correct, of the contents there- 
of in a newspaper is not privileged. 


James F. Pickering& Charles Cowley for the plain 
iff; Solomon Lincoln for the defendants. 

HouMEs, J., delivered the opinion of the court: 

This is an action against the owners and pub- 
lishers ef the Boston Daily Herald for a libel 
printed in that newspaper. The alleged libel was 
a report of the contents of a petition for the re- 
moval of the plaintiff from the bar. The report 
was fair and correct, but the petition included al- 
legations which would be actionable unless justi- 
fied. In their answer, the defendants rely upon 
privilege alone. They do not set up the truth of 
the charges in the petition, and the main question 
raised by the plaintiff’s exceptions is whether the 
publication was privileged, as ruled by the court 
below. The petition had been presented to the 
clerk of the Supreme Judicial Court for the coun- 
ty of Middlesex in vacation; it had been marked 
by him ‘“‘Filed February 23, 1883,’? and then, or 
subsequently, had been handed back to the peti- 
tioner; but it did not appear that it ever had been 
presented to the court or entered on the docket. 
We are of the opinion that the foregoing circum- 
stances do not constitute a justification, and that 
the defendants do not bring themselves within the 
privilege admitted by the plaintiff to attach to fair 
reports of judicial proceedings, even if prelimin- 
ary or ex parte. No binding authority has been 
called to our attention which precisely determines 
this case, and we must be governed in our conclu- 
sion mainly by a consideration of the reasons upon 
which admitted principles have been established, 
and the peculiar features of the proceeding which 
has been published. 

We begin by recaliing the familiar distinction 
between the privilege of the petitioner, in respect 
of filing his petition, and the privilege of the same 
orany other person in respect of subsequently 
printing it in the newspapers, or otherwise pub- 
lishing it to strangers having no interest in the 
matter. This distinction, we believe, has always 
been recognized, both before and since. Lake v. 
v. King, 1 Saund., 120, 133; s. c. 1 Lev. 240; 
Webster v. Dobniet, Cro. Jac 432, cited infra; 
Rex v. Creerey, 1 M. & S. 273, 280; McGregor v. 
Thoraite, 3 B. & C. 24, 31, 35; Flind v. Pike, 4 B. 
& C. 473, 481; Com. v. Blanding, 3 Pick. 304, 317. 
We, therefore, lay on one side all cases which only 
tend to show that the petitioner incurred no lia- 
bility by handing his petition to the clerk, and by 
whatever publication that involved, and we shall 
assume, for the purposes of this case, that he in- 
curred no liability by so doing. 

The privilege set up by the defendant is not that 
which attaches to judicial proceedings, but that 
which attaches to fair reports of judicial proceed- 
ings. Now, what is the reason for this latter? 
The accepted statement is that of Mr. Justice 
Lawrence, in Rex v. Wright, (8 T. R., 293, 298) : 
‘Though the publication of such proceedings may 
be to the disadvantage of the particular individ- 





ual concerned, yet it is of vast importance to the 
public that the proceedings of courts of justice 
should be universally known. The general ad- 
vantage to the country in having these proceed- 
ings made public mere than counterbalances the 
inconveniences to the private persons whose con- 
duct may be the subject of such proceeding.” 
See also Davison v. Duncan, 7 El. & Bl. 229, 231; 
Mason v. Walter, L. R.4 Q.B. 73,88; Com. v. 
Blanding, 3 Pick. 304, 314. The chief advantage 
to the country which we can discern, and that 
which we understand to be intended by the fore- 
going passage, is the security which publicity 
gives for the proper administration of justice. It 
used to be said, sometimes, that the privilege was 
founded on the fact of the court being open to the 
public. Patterson, J.,in Stockdale v. Howard, 9 
Ad. & E. 1,212. This, no doubt,is too narrow, 
suggested by Lord Chief Justice Cockburn in 
Wason v. Walter (L. R. 4 Q. B. 73), but the priv- 
ilege and the access of the public to the courts 
stand in reason upon common ground. Lewis v. 
Levy, El. Bl. & El. 537, 558. It is desirable that 
the trial of causes should take place under the 
public eye, not because the controversies of one 
citizen with another are of public concern, but be- 
cause it is of the highest moment that those who 
administer justice should always act under the 
sense of public responsibility, and that every citi- 
zen should be able to satisfy himself with his own 
eyes as to the mode in which a public duty is per- 
formed. If these are not the only grounds upon 
which fair reports of judicial proceedings are 
privileged, all will agree that they are not the 
least important ones. And it is clear that they 
have no application whatever to the contents of a 
preliminary written statement of a claim or 
charge. These do not constitute a proceeding in 
open court. Knowledge of them throws no light 
upon the administration of justice. Both form 
and contents depend wholly on the will of a pri- 
vate individual, who may not be even an officer 
of the court. It would be carrying privilege farth- 
er than we feel prepared to carry it, to say that by 
the easy means of entitling and filing it in a cause 
a sufficient foundation may be laid for seattering 
any libel broadcast with impunity. See Sanford 
v. Bennett, 20 N. Y. 20,27; Lewis v. Levy, ubi 
supra, and especially the reasoning in Barber v. 
St. Louis Dispatch Co., 3 Mo. App. 377. 

We waive consideration of the tendency of a 
publication like the present to create prejudice 
and interfere with a fair trial. Barrows v. Bell, 7 
Gray, 301,312, 316. In re Cheltenham & Swansea 
Railway Carriage & Wagon Co. L. R. 8 Eq. 580; 
Tichborne v. Mostyn, L. R. 7 Eq. 55 n. Read & 
Higginson’s Case, 2 At. 469; S. C. nom. Roach v. 
Garran, 2 Dick. 794. Neither shall we discuss the 
question what limitations there are, if any, to the 
requirement that the proceeding must have been 
acted on and decided. Barrows v. Bell, ubdi supra; 
Delegal v. Highley, 3 Bing. N. C. 950, 963. For 
apart from the distinction between what takes 
place in open court and the contents of papers 
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filed in the clerk’s office, it might be said that 
these considerations apply with equal force to a 
report of proceedings in court, published from 
day to day as they take place, and that neverthe- 
less it has been held that reports might be so pnb- 
lished, and that it is not necssary to wait until a 
trialis completed. Lewis v. Levy, ubi supra. 
See Usell v. Hales, 3C. P. D. 319, 325. The prac- 
tice of publishing reports in this manner is uni- 
versal with us, and we may concede that it might 
happen that the proceedings of the first day 
stopped with the reading of the pleadings, or in 
this case of the petition, and that a fair report 
under these circumstances would be privileged, 
without considering whether a publication of the 
first day’s proceedings could be made actionable 
by relation, if the subsequent ones should be 
omitted. For the purposes of the present case, it 
is enough to mark the plain distinction between 
what takes place in open court, and that which is 
done out of court by one party alone, or more 
exactly, as we have already said, the contents of a 
paper filed by him in the clerk’s office. This dis- 
tinction, although not established by them, de- 
rives an indirect sanction from the cases which 
have turned on the question whether the proceed- 
ing—for instance, the examination of a bankrupt 
—took place ina public court. Lewis v. Levy, 
ubi supra. See also Fleming v. Newton, 1 H.L. 
C. 363, 378. 

It is further to be noticed that the language of 
Chief Justice Shaw ion Barrows v. Bell (7 Gray, 
301) clearly implies that the privilege claimed by 
the defendants does not protect them. He says 
that a fair statement of the proceedings, “when 
they have been acted upon and decided, and 
made with an honest idea of giving useful inform- 
ation, and when the publication will not tend to 
obstract the course of justice and interfere with a 
fair trial, is not a libellous publication.’ In the 
English chancery itis held to be a contempt of 
court to publish a pleading of one party in a 
newspaper, or it would seem the whole proceed- 
ings, before the matter has come on to be heard. 
In re Cheltenham & Swansea Railway Carriage 
& Wagon Company L.R. 8 Eq. 580; Bowd v. 
Russell, 46 L. J. N. S. Ch. 414, 416; Cann v. 
Cann, 3 Hare, 333; S. C.2 Ves. Sr. 520; 2 Dechew 
792. A contempt of court cannot be privileged, 
and we see no reason to doubt that an action 
could be maintained for such a publication, nor 
do we see any reason for confining the liability to 
proceedings in equity. Bowden v. Russell, ubi 
supra. “If one exhibit a scandalous bill, if the 
court have jurisdiction of such matters, an action 
lies not; otherwise it is, if the court have not ju- 
risdiction, or having it the party publish his bill 
abroad, the said bill being false.”’ Weston v. 
Dobinet, Cro. Jac. 432. See Delegal v. Highley, 
Barbee v. St. Louis Dispatch Co. ubi supra. We 
have placed only a qualified reliance on the cases 
cited, because some of them were decided before 
the latest developments of the law of libel, and 
those on the question of contempt have been 





placed on grounds not perhaps convincing with 
regard to the present question, but they lend 
strong support to our decision. 

It may be objected that our reasoning tacitly as- 
sumes that papers properly filed in the clerk’s 
office are not open to the inspection of the public. 
We do not admit that this is true or that the rea- 
sons for the privilege accorded to the publication 
of proceedings in open court would apply to the 
publication of such papers, even if all the world 
had access to them. But we do not pause to dis- 
cuss the question because we are of opinion that 
such papers are not open to public inspection. A 
different conclusion might be drawn from a hasty 
reading of the Public Statutes, chap. 37, sec. 13, 
but the county records or files which are there 
ordered to be open for public inspection and ex- 
amination, and of which any person may take 
copies, are the records and files of the county, not 
of the courts of the Commonwealth within and 
for that county. We see no reason to suppose 
that the Public or General Statutes were intended 
entirely to change the scope of the origiual enact- 
ments which they embody. Those were the acts 
of 1851, chap. 161, and 1857, chap. 84, both of 
which will be seen on inspection to have no ref- 
erence to the records of the courts. We have as- 
sumed, for the purposes of this discussion, that 
the petition was rightly filed, and that the de- 
fendants were entitled to any benefit which they 
might derive from thatcircumstance. But we do 
not mean to intimate any opinion one way or the 
other upon the question. 

Exceptions sustained.. 


Note.—In the note to Briggs v. Garrett, 18 Cent. L. 
J. 109, the subject of privileged communications is 
considered. 
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PARENT AND CHILD—LIABILITY OF DI- 
VORCED FATHER FOR SUPPORT OF 
CHILD. 





HOLT v. HOLT. 


Supreme Court of Arkansas. 


While at common law, a divorced father may not be 
liable for the support of his children after their custo- 
dy has been awarded to their mother, equity will do 
what is equitable, from a consideration of the various 
circumstances, as to whether the father should con- 
tribute to their maintenance, and may so decree, if it 
seems just. 


Appeal from Pulaski County Chancery Court. 

Blackwood & Williams for appellants; W. L. 
Terry & T. E. Gibbon for appellees. 

SMITH, J., delivered the opinion of the court: 

On the 28th of January, 1880, Allen Holt ob- 
tained a divorce from his wife, Cora, in the Pulas- 
ki Chancery Court, on the ground of her desertion 
of him. 
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The care and custody of their two infant chil- 
dren were awarded tothe mother until they should 
severally arrive at the age of six years, and there- 
after to the father. No provision was made in the 
decree as to who should defray the expenses of 
rearing the children while they were in charge of 
the mother. 

More than two years after the rendition of this 
decree, Mrs. Holt filed her petition in the same 
court alleging that she has paid out near $1,000 in 
board, clothing and medical bills for the children: 
that their father is in good circumstances, and 
amply able to provide for them; and praying for 
reimbursement, and for an order for their future 
support. 

To this peti ion a demurrer, for want of juris- 
diction, and because it did not show that the 
plaintiff was entitled to the relief sought, was sus- 
tained, and the petition dismissed. 

The objections to the jurisdiction are that after 
the expiration of the term at which the decree was 
rendered, the chancery court lost all jurisdiction 
over the subject matter of the suit, and matters 
incidental thereto, and that the plaintiff, if she has 
apy cause of action, hasa complete remedy at law 
by action of assumpsit for money paid, laid out, 
and expended for the defendant’s use. 

It appears to be reasonably well settled in the 
American States, that the custody and support of 
the children during and after a suit for divorce be- 
tween the parents, belongs appropriately to the 
court hearing the divorce cause. That isthe most 
competent tribunal to regulate and control di- 
vorced parents, in respect to the support and edu- 
cation of their minor children, and to determine 
how much each shall pay therefor. 2 Bishop on 
Mar. & Div., sees. 530, 552, et seq.; Buckminster 
v. Buckminster, 38 V. p. 248; Snover v. Snover, 
2 Beasley, 261. 

A majority of the cases have been decided under 
statutes expressly authorizing the court which had 
granted the decree of divorce to maks subsequent 
changes in its directions about these matters. But 
the divorce law of Illinois is admitted in argument 
to be substantially the same as ours. And in 
Plaster v. Plaster, 47 [il. 290 and 53 Ill. 445, it was 
determined that chancery, having once acquird 
jurisdiction over the subject matter would pro- 
ceed to do complete justice between the paities. 
In that case the parties had been divorced in the 
year 1854. The decree gave the custody of the 
child to the wife, but was silent respecting i's fu- 
ture maintenance. In 1866, eleven years after any 
orders had been made in the original sui-, and it 
had been stricken from the docket, the mother of 
the child filed her petition, setting forth that she 
had supported the child, and praying for an order 
that the father reimburse her for reasonable past 
expenses, and that a suitable provision be made 
four the child’s future support. In Stanton v. Wil- 
son, 3 Day, (Conn.) 37, where there had been a 
legislative divorce, and the mother had been ap- 
pointed guardian of the minor children, the father 
was held liable in an action at common law to 





compensate her and a stranger whom she had 
married, for the education and support furnished 
them. But this doctrine has not been followed 
even in Connecticut, it being intimated that the 
mother under such circumstances, had, at the ut- 
most, only a right to sue for contribution. Finch 
v. Finch, 22 Conn. 411; Pamling y. Wilson, 13 
Johns, 192. The rules of the common law are too 
rigid and inflexible for the proper adjustment of 
the relative rights and duties of divorced parents. 
Their pecuniary condition, the ages of the chil- 
dren, the necessity for, and propriety of, particu- 
lar expenditures, and many other considerations 
are to be taken into account. And, after all,a 
great deal must be left to the discretion of the 
chancellor. The dissolution of the marriage tie, 
and decreeing the custody of the children either 
permanenily or temporarily to the mother, do not 
relieve the father of his obligation to support them. 
If they are too young to earn their own livelihood, 
the father must continue to furnish them a main- 
tenance, out of his estate, regard being had to his 
means and condition in life. 

It does not follow that Mrs. Holt will be entitled 
to recover the whole of her demand. That will 
depend on the reasonableness and propriety of 
her expenditures. And in no event can she re- 
cover anything for the maintenance of the chil- 
dren prior to the decree of divorce. 

Reversed and remanded with directions to over- 
rule the defendants demurrer to the petition. 


Nore.—The case of Brow v. Brightman, recently 
published by us, (18 Cent. L. J. 4) was alittle strong- 
er casethan the principal one, perhaps, in that there 
the father was never to have the custody of the chil- 
dren, but in principle it involves the same question, 
i. e., whether a father, having no control over his is- 
sue, should be liable for their support. The court in 
the fprmer case very properly observed, that the duty 
of support should be commensurate with his right of 
enstody. The courts of common law are as compe- 
tent to do justice in this class of cases, as courts of 
equity, and courts of equity have no right to apply 
different rules. The whole doctrine of parental lia- 
bility is founded upon abstract justice. Having 
brought the child into the world, and no other person 
having power to interfere with his parental rights, he 
is the one to be naturally looked to to protect them. 
But that a parent should be deprived of the custody 
of his child, for no fault of his, as was determined in 
the priginal divorce proceedings,and then be required 
to devote his resources to the support of the child 
while in the care of one whom the same court had pro- 
nounced a traitor to her marital vows,is equity of a very 
different character from that which has always been 
permitted to bear that name. The common law doc- 
trine declared by the Massachusetts court, and ac- 
knowledged by the court in the.principal case, is just 
enough to one viewing the matter in this light. 





CORPORATION—SUIT FOR UNPAID SUB- 
SCRIPTIONS—SET OF¥—DEPOSIT. 





WILLIAMS v. TRAPHAGEN. 





New Jersey Court of Chancery, Feb. Term, 1884. 
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In a suit by the receiver of an insolvent bank against 
a stockholder to compel him to pay an unpaid sub- 
scription to the stock, the defendant cannot set off a 
deposit due him from the bank. 


Bill for relief. On final hearing. On bill and 
answer of James A. Wells. 

W. B. Williams, for the receiver; S. T. S. Henry 
for Wells. 

The CHANCELLOR delivered the opinion of the 
court: 

The bill is filed by the receiver for the creditors 
and stockholders of the City bank of JerseyCity,to 
compel payment by stockholders of unpaid sub- 
scriptions due in respect to the stock held by them. 
James A. Wells, by his answer, »dmits liability, 
but claims a right to set off against the money due 
from him the amount due to him from the bank as 
one of its depositors, and the question is whether 
heis entitled to the set off. The debts are not 
substantially thesame. They are not in the same 
right. The capital stock of the bank is a trust 
fund for the security and payment of the credit- 
ors, and it is the duty and legal obligation of the 
stockholders to pay it in according to their agree- 
ment, in order that it may be applied to the pay- 
ment of the debts. A stockholder is not relieved 
from that duty and obligation by the fact that he 
is acreditor. To permit him to set off the debt 
due him would,where the corporation is insolvent, 
manifestly give him a preference as a creditor. 
To this heis not entitled. It is the right of the 
other creditors to have him pay in the money due 
from him for stock as part of the fund for the pay- 
ment of the debts. The principle has frequently 
been enunciated and is established. Stockton v. 
Mech. & Lab. Sav. Bank, 5 Stew. Eq. 163; Van- 
atta v. N.J. Mut. L. Ins. Co.,4 Stew. Eq. 15; 
Sawyer v. Hoag, 17 Wali. 610; Lawrence v. Nel- 
son, 21 N. Y. 158; Wood v. Dummer, 3 Mason, 
308; Hillier v. Allegheny Ins. Co.,3 Pa. St. 470; 
Grissell’s Case, L. R.1Ch. App. 528; Black & 
Co.’s Case, L. R. 8 Ch. App. 254. 

Wells is not entitled to the set off. 
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PENNSYLVANIA, ° ° ° ‘ pic pl 
SOUTH CAROLINA, " ° ° ° 22 
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WISCONSIN, ° ° ° ° ° 8, 14 
FEDERAL CIRCUIT, . ° 5, 8, 20, 36, 37 
FEDERAL SUPREME, ° ° ° 28, 32 
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1. ACTION—WARRANTY—ASSIGNMENT. 

Where a covenant of warranty is broken at the time 
the deed is given, and the breach is not thereafter 
aggravated, a subsequent grantee of the land ac- 
quires no right tosue on the covenant. Ladd v. 
Noyes, 8. J.C. Mass. 7 Mass. L. Rep. June 26, 
1884, 


2. AGENCY—COLLECTION—MONEY ONLY — BANK 4S 

AGENT. 

Although the general rule is that an agent for collec- 
tion cannot discharge the debt except upon its 
payment in money, nevertheless, where the agent 
is a bank, payment may be made in the certificates 
of deposit of the bank. British etc. Co.v. Tib- 
bals, 8. C. lowa, April, 1884; 17 Rep. 14. 


3. ASSESSMENTS—FRAUD UPON GOVERNMENT. 

One who, in order to evade payment of an improve- 
ment tax, transfers a narrow strip abutting on the 
street with the understanding that itis to be re- 
conveyed upon his requiring it, thereby perpe- 
trates a fraud upon the city government, and can 
not benefit by his act. Fass v. Seehuwer, 8. C. 
Wis. May 15, 1884; 19 N. W. Rep. 533. 


4. ATTACHMENT--MORTGAGE TO DEFRAUD CREDIT- 

ORS. 

A creditor may attach property as that of his debtor 
if it has been transferred only for the purpose of 
defrauding his creditors, although it was intended 
that the title should passin satisfaction of bona 
Jide indebtedness. Sherman v. Davis, 8. J. C. 
Mass. 7 Mass. L, Rep, June 26, 1884. 


5. CONSTITUTIONAL LAW—STATE STATUTE MAKING 
ING COUPUNS ON BONDS RECEIVABLE FOR TAXES 
—SUBSEQUENT STATUTE. 

Where a State contracts, in terms, that the coupons 
attached to its bonds shall be receivable in pay- 
ment of ‘tall debts, dues, and demands due the 
State,” the contract embraces license taxes; and 
if, in a subsequent law, it prescribes such condi- 
tions precedent to the issuing of licenses as to en- 
force the payment of license taxes in money, and 
to preclude their payment in coupons, she violates 
that clause of the tenth section of the first article 
of the constitution of the United States which for- 
bids any State from passing any law impairing the 
obligation of contracts. Harvey v. Virginia, U. 
S.C. C. E. D. Va., May 12, 1884; 20 Fed, Rep. 
411. 


6. DOWER—RIGHTS OF WIDOW IN LAND HELD IN 

NAME OF ANOTHER. 

Where a husband purchases land in the name of a 
third person, with the proceeds of a sale of land, 
in the conveyance of which his wife joined in re- 
lease of her dower right, she has no cause of ac- 
tion against her husband and such third person to 
protect her dower rights therein. Beck v. Beck, 
S.C. Iowa, June 11, 1884; 19 N. W. Rep. 876. 


7. EASEMENTS—W aYS—APPURTENANT—NON- USER. 
Where a right of wayis appurtenant, and has been 
expressly granted to the adjoining land-owners, 
their heirs and assigns forever, non-user alone 
will not forfeit or extinguish it. Rieble v. Hen- 
lings, N. J. Ch. Ct. 11 Stew. 20. 


8. EQUITY—MULTIPLICITY OF SUITS. 

Many actions by different plaintiffs, when an action 
at law will settle a controversy as to each, is not 
what is intended by a multiplicity of suits, in or- 
der to entitle one tosue in equity. Schulenburg 
etc, Co.v. Hayward; Nelson etc, Co.v. Same, 
U.S.C. C.W.D. Wis. Mar. 1884; 20 Fed. Rep. 
422. 
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9. ESTATES TAIL—HOW BARRED—MOTIVE. 

A deed for the expressed purpose of barring an es- 
tate tail, although in trust that th» grantee should 
immediately convey to the grantor, is good for its 
special purpose. Lawrence v. Lawrence, S.C. 
Pa. Mar. 3, 1884; 14 W. N. C. 460. 


10. EVIDENCE—COMPETENCY—RELATION OF MAS- 

TER AND SERVANT. 

In an action against a master for an injury done by 
his servant while driving a wagon, evidence that 
the master’s name was upon the wagon used at 
the time of the accident is admissible to show the 
relationship of master andservant, Shulte v. Hal- 
liday, 8. C. Mich. June 11, 1884; 19. N. W. Rep, 


752. 


11. EVIDENCE—HOMICIDE—CONSTITUTIONAL COW- 

ARDICE. 

The defendant, at the time of the assault on him, 
was liable to a physical disability, which was ful- 
ly proved. The defendant then offered to prove 
by physicians that this had a tendency to produce 
a state of nervous sensibility and mental coward- 
ice, and hasty apprehension of danger, which 
would not exist in a person not having such disa- 
bility. Held, inadmissible. State v. Sorenson, 
S.C. Minn. May 31, 1884; 19 N. W. Rep. 7388. 


12. EVIDENCE—POWER OF COURT TO EXCLUDE IN- 

COMPETENT WITNESS. 

Though the party against whom an incompetent 
witness has given evidence may have lost his right 
to object to his evidence, yet the court may, on 
its own motion, if it appears that the evidence is 
opposed to the policy of the law and dangerous to 
the administration of justice, suppress it. Mont- 
fort v. Rowland, N. J. Ch. Ct. 11 Stew. 181. 


18, EXEMPTIONS—WAIVER. 
Where exempt property has been levied upon, the 
giving of a redelivery undertaking by the debtor is 
* not a waiver of the exemption. Desmond v. State, 
8S. C. Neb. May 29, 1884; 19 N. W. Rep. 644. 


14. HABEAS CORPUS—RIGHT TO REARREST DIS- 

CHARGED PRISONER. 

When a prisoner has been discharged bya court 
commissioner upona writ of habeas corpus, a 
sheriff has no authority to rearrest and imprison 
him upon the same sentence upon which he was 
imprisoned the first time, and such rearrest is un- 
lawful. In re Crow, S. C. Wis. May 15, 1884; 19 
N. W. Rep. 713. 


15. INSURANCE—COUPERATIVE LIFE. 

When subordinate counciis of a grand order are 
formed subject to the rules of the grand council, 
particularly with respect to the distribution of 
funds,the former are absolutely bound to distrib- 
ute them accordingly. State Council etc. v. 
Sharp, N. J. Ch. Ct. 11 Stew. 24. ° 


16. INSURANCE—FIRE—DUTY TO KEEP UP OTHER 

INSURANCE. 

A provision in a policy of insurance ‘‘that in case 
there be any insurance in any other office extend- 
ing to the property hereby insured, then this com- 
pany, in case of a loss, will only be liable to pay 
its ratable proportion of the damage,’’ has rela- 
tion tothe existence in fact of other insurance at 
the time of the loss, and does not bind the assured 
to keep up another policy which was on the prop- 
erty. He may consent to or submit to a cancella- 
tion of the latter before the loss has occurred, 
without affecting his rights under the former. 
Lattan v. Royal Ins. Co., 8. C. N. 3.3 16 Vr. 453. 





17. INSURANCE—LIFE—FORFEITURE— WAIVER. 

When a life insurance company attempts to collect 
an assessment against a policy-holder after afor- 
feiture of the policy for failure to pay annual dues, 
but the assessment was for a death loss prior to 
the forfeiture, it does not amount to a waiver of 
the forfeiture. Mandigo v. Centennial Life Ins. 
Co., 8. C. Iowa, June 11, 1884; 19 N. W. Rep. 
877. 


18. JUDICIAL SALES—GROUND FOR AVOIDING. 

The failure of the sheriff to legally advertise and 
offer for sale property which was not sold for want 
of bidders, will not invalidate a subsequent sale, 
made under another order of sale to which no ob- 
jection ismade. Empkiev. McLean, S. C. Neb. 
May 28, 1884; 19 N. W. Rep. 593. 


19. JUDICIAL SALES—TIME FOR REDEMPTION BEGINS 

TO RUN WHEN. 

The time for redemption from a judicial sale begins 
to run from the day the price is paid by the pur- 
chaser not the day of sale. Liggett v. Tirestone, 
S. C. Ind. June 19, 1884. 


20. JURISDICTION—NOT CONFERRED BY JOINDER OF 
CLAIMS INSUFFICIENT IN AMOUNT TO LARGE 
ONES. 

When claims are not of sufficient amount to give a 
court jurisdiction if suits are severally brought, a 
court will not gain jurisdiction by joining them 
with other claims suflicient in amount. Courts of 
equity cannot wrest jurisdiction from courts of 
law because there is more than one plaintiff sev- 
erally interested in controversy. Nelson Lumber 
Co. v. Hayward; Schulenbura, etc., v. Same, U. 
S.C.&. W. D. Wis. Mar. 1884, 20 Fed. Rep. 422. 


21. LIMITATIONS—NON-RESIDENTS—GOVERN MENT 

EMPLOYEES. 

Where a person leaves a state in which he resides, 
under the employment of the general government 
with the intention of returning as soon as his em- 
ployment terminates, but retains no property or 
business interest in the state, he is a non-resident 
within the meaning of the statute, although his 
wife remains in the State for a portion of the time; 
and the statute of limitations will] not run in his 
favor against an action on a promissory note dur- 
ing his absence. Hedges v. Jones, 8.C. Iowa, 
June 4, 1884; 19 N. W. Rep. 675. 


22. MORTGAGE—MERGER-PURCHASE AT TAX SALES. 
The purchase of the mortgaged premises, at a tax 
sale, by the assignee and holder of the moitgage 
(and therefore in reality the mortgagee,) extin- 
guishes,the mortgage debt. Deverauz v. Taft, 8. 

C. So. Car Mar. 18, 1884. 


23. MORTGAGE—RAILROAD—LIABILITY OF MORT- 

GAGE FOR DIVERSION OF FUNDS. 

When a court of chancery, in enforcing the rights of 
mortgage creditors, takes possession of a mort- 
gaged railroad, and thus deprives the company of 
the power to receive future earnings, the current 
earnings being used for the benefit of mortgage 
creditors before current expenses are paid, the 
mortgage security is chargeable in equity with the 
restoration of the fund thus improperly diverted 
and applied to the use of the mortgage creditors. 
Burnham v. Bowen, U. 8.8. C., May 5, 1884; 4 
8.C. Rep. 675. 


24. MORTGAGE—WHAT CAPABLE OF—ESCROW. 
The interest of a grantee named in a deed delivered 
in escrow isa subject of mortgage. Burkham v- 
Burk, S. C. Ind. June 19, 1884. 








38 THE CENTRAL LAW JOURNAL. 





—— 
—. 





25. MUNICIPAL CORPORATIONS—POWER OF PUOR 

OFFICERS. 

In a proper case, where the county physician re- 
fuses to attend a poor person in destitute circum- 
stances, and immediately requiring medical assist- 
ance, the overseer of the poor of the precinct may 
employ a physician for that purpose, and the 
county will be liable for the fair value of his ser- 
vices. Gage Co. v. Fulton, S.C. Neb. May 29, 
1884; 19 N. W. Rep. 781. 


26. NEGOTIABLE INSTRUMENTS—SEAL—WHAT DE- 

STROYS NEGOTIABILITY. 

An instrument in the form of a negotiable promis- 
sory note, but with the device ‘‘[Seal]’’ after and 
opposite the signature of the maker, is, though 
there be no reference to a seal in the body 
of the instrument, a sealed instrument, and not a 
negotiable promissory note. Brown v. Jordhal, 
S. C. Minn., May 31, 1884; 19 N. W. Rep. 650. 


27. NOTICE — CORPORATION — OFFICERS—KNOWL- 

EDGE. 

Where the same person is an oflicer of two corpora- 
tions, and he transfers securities issued by one to 
the other, with knowledge that the securities are 
subject to aninfirmity which renders them invalid 
in any hands but those of a bona fide holder for 
value, his knowledge is not the knowledge of the 
transferee. Kay v. Hackensack etc. Co. N. J. Ch. 
Ct. 11 Stew. 158. 


28, PARTNERSHIP—AUTHORITY OF PARTNER TO AS- 

SIGN PARTNERSHIP PROPERTY. 

Where one partner absconds with the available 
funds of the firm, leaving it insolvent and in the 
exclusive control of his co-partner, this will im- 
ply consent of the absconding partner to any sale, 
conveyance, or assignment of the partnership 
property, real or personal, by the remaining part- 
ner, which may be necessary for the payment of 
partnership debts. Sullivan v. Smith, 8. C. Neb. 
May 29, 1884; 19 N. W. Rep. $20. 


29. PARTNERSHIP—PRESUMPTION. 

No presumption of partnership arises from the fact 
of one sawing lumber for, agreeably with a con- 
tract with, another. Monroe v. Greenhoe, 8. C. 
Mich. June 4, 1884;19 N. W. Rep. 669. 


30. PATENT LAW—EXPIRATION OF PATENT—RIGHTS 

OF THE PUBLIC. 

Where a patented machine becomes known to the 
public, by a distinctive name during the exist- 
ence of the patent, any one at the expiration of 
the patent may make and vend such machines, 
and use such name; and no one, by incorporating 
such name into his trade mark, can take away 
from the public the right of so using it. Brill v. 
Singer Mfg. Co., 8. C. Ohio Com., June 8, 1884; 
5 Ohio L. J. 794. 


81. PRACTICE—JOINT MOTION FOR A NEW TRIAL. 

A motion for a new trial is indivisible, and, when 
made jointly by two or more parties, if it cannot 
be allowed as to all, it must be overrule] as to all. 
Dutcher v. State, 8. C. Neb. May 29, 1884; 19 N. 
W. Rep. 612. 


82. REMEDIES—DIVERSION OF FUNDS BY MORTGA- 

GES. 

Where the diversion of a fund for the benefit of 
mortgagees of the property creates in equity a 
charge on the property as security for its restora- 
tion, ifthe mortgagees take the property under a 
decree of strict foreclosure, they take it subject to 
the charge, and this charge may be enforced by 





sale of the property. Burnham v. Bowen, U.S. 
8. C. May 5, 1884; 4S. C. Rep. 675. 


838. REPLEVIN—DEMAND WHEN A PREREQUISITE. 

The removal into shelter of an article apparently 
abandoned to the weather, the custody of it for 
some months, and then the loan of it to another 
party, does not establish in the party last named 
such a wrongful possession as entitles the rightful 
owner to sue in replevin without first making de- 
mand. Becker v. Vandercook, 8.C. Mich. June 
11, 1884; 19 N. W. Rep. 771. 


34. STATUTES—FORCE OF. 

The statute which declares that every warrant of at- 
torney for confessing judgment which shall be in- 
cluded in any bond, billor other instrument for 
the payment of money, shall be void, (Rev., p. 81.) 
isa mere regulation of the practice in our own 
courts, and does not prohibit the making, In this 
state, of such warrants of attorney for use in other 
states in the form that is legalin their courts. 
Hendrickson v. Fries, N. J. Ct. App. 16 Vr. 555. 


35. SUBROGATION — PAYMENT OF INCUMBRANCE 

BY HEIR EXPECTANT. 

The mere expectation of an inheritance cannot 
constitute any such consideration for the payment 
of incumbrances thereon, that the fear of having 
this expectation disappointed by the possible ad- 
vent of other heirs can be made a ground for sub- 
rogation to the liens discharged. Kelly v. Kelly, 
S. C. Mich. June 4, 1884; 19 N. W. Rep. 580. 


36. TAX DEED—EFFECT OF AS EVIDENCE. 

Notwithstanding the act ef 1865 (Or. laws, sec. 90), 
making a tax deed conclusive evidence of the reg- 
ularity and validity of the prior proceedings, in an 
action by the owner of the property to recover the 
possession from the grantee in such deed or his 
assignee, it may be shownthat no warrant issued 
for the collection of the tax levied on ihe property 
or that there was no sale thereon on that account. 
Kelly v. Herrall, U.S.C. C. D. Oreg. May 26, 
1884. 


37. Tax SALE—THE LAW DOES NOT REQUIRE AN IM- 
POSSIBLE THING. 
Where the law requires that taxes shall be paid by a 
party before he can maintain an action to set aside 
a tax sale, but it is impossible for him to ascertain 
the amount of the taxes, he need not make pay- 
ment or tender before bringing his action, as the 
law will not require an impossible thing. Lawler 
v. Brett, U. 8. C.C. 8. D. Iowa; 20 Fed. Rep. 
219. 


83. TRUST DEED—SALE UNDER—PRESUMED VALID. 

After sale and execution and recordation of the 

deed to the purchaser at a sale under a trust deed, 

it will be presumed that the sale was properly ad- 

vertised, and was otherwise valid. Burke v. 

Adair, 8.C. App. W. Va.; Reporier’s Advance 
Sheets. 


389. WATERS—RIGHTS IN SUBTERRANEAN WATERS. 
A person is not responsible to his neighbor for pol- 
luting the subterranean stream of water feeding 
the wells of both, provided such pollution occars 
before the water reaches the latter’s land. Bal- 
lard v. Tomlinson, Eng. H. Ct. Ch. Div. Feb. 13, 
1884; 50 L. T. N.S. 2381. 


40. WILL—CONSTRUCTION—BEQUEST TO SOCIETIES, 
A gift ‘‘to the Rochester, N. Y., Theological Semi- 
nary, and to Hamilton Theological Seminary, 
$ 10,000,” is a gift of that amount toeach. Taylor 

v. Tolen, N. J. Ch. Ct. 11 Stew. 91. 
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QUERIES AND ANSWERS. 





QUERIES. 


6. A prromissoy note contains the phrase ‘‘with at- 
torney’s fee.’? The stipulation is unconditional. 
When will attorney fees, unconditionally stipulated 
for, mature and become payable? P. L. H. 

La Porte City, Ia. 





= 


7. Can two towns bearing district names, for in- 
stance, Nortb and South Springfield, platted and re- 
corded as such, be lawfully incorporated in this State 
as one town, and placed under the supervision of one 
board of trustees, provided all parties in each town 
concur? Please cite authorities. A_ SUBSCRIBER. 





8. A devise is made to ‘‘B for life, remainder to the 
right heirs of C.’’ What is meant by the term ‘ ‘right 
heirs ??’ EDWARDS. 

Washington, D.C. 

QUERIES ANSWERED. 

Query 56.—[18 Cent. L. J. 479,] A city attorney,con- 
tracted with B fora sum of money paid down, that 
thirty days after said contract B should share equally 
with him the perquisites of his office, if A would assist 
him to discharge the duties of that office when called 
upon. A refuses to share the perquisites of the office 
with B, alleging thatthe contract was void because 
against public policy. A does not deny making the 
contract, or that he received the money, or that B has 
refused to make a legal tender of his services. The 
city attorney prosecutes only upon affidavit made to 
the recorder or mayor, and not upon information. B 
brings a suit in equity for specific performance of the 
contract, alleging A’s insolvency, and a fraudulent 
appropriation by bim of all the fees of his office, pray- 
ing for an injunction restraining A from collecting or 
receiving the perquisites of his office until B is paid 
one-half the fees already accrued up to the time of fil- 
ing the suit. and restraining him from collecting or 
receiving after that time more than half the fees of his 
office during the remainder of his term of office, and 
praying that a receiver be appointed over the fees of 
A’s office. Can B recover? Cite authorities. Y. 

Texarkana, Tex. 


Answer No. 1. Cheek v. Tilley, 31 Ind. 121, gives an 
affirmative answer to this question. A. T. B. 

Indianapolis, Ind. 

Answer No. 2. The contract of A, city attorney, 
with B as set out in question, is void because against 
public policy and B cannot recover. It is the sale of 
an interest in a public office. See 8 Ga. Reps. p. 
553; 59 Ga. 646; 5 and 6 Edw. 6 ch. §§ 2, 3; Chitty on 
Contracts, 672, 720 and 721; 2 Salk. 468, 9 B. & C. 462; 
4 Man. & R. 372; 2 Bing. 247; 9 Mod. 435; 2 Car. Law 
R. 66; 3 Marsh. 433; 2 Bibb. 453; 5 N. Hornup. 196; 2 
Ib. 517, 6 Ib. 183; 9Wend. 175; 3 Am. Reps. 678; 33 Am. 
Reps. 548; 1 H. Bl. 327; 34 Vt. 281; Story’s Eq. Jur. 
296, 298; 12 Nev. 212; 48 N. Y. 362; 5 Watts & S. 321; 
22 Cal. 3389; 1 Cowp. 343; 15 Cal. 389; 14 Cal. 211;7 
Watts, 154; 4 Const. 454; 40 N. Y. 543 and many oth- 
er cases cited in 33 Am. Reps. 548. 

R. B. TRIPPE. 








RECENT LEGAL LITERATURE. 


MYER'S FEDERAL DECISIONS. Cases Argued and 
Determined in the Supreme Court and District 
Courts of the United States; comprising jthe 





opinions of those courts from the time of their 
organization to the present date, together with 

\ extracts from the opinions of the Court of Claims 
and the Attorneys-General, and the opinions 
of general importance of the territorial courts. 
Arranged by William G. Myer, Vol. 4. St Louis, 
1884. Gilbert Book Co. 


The fouth volume of this valuable series comes 
to hand at the proper time. The subject of 
Bonds monopolizes this volume and is well ar- 
ranged. There are five great sub-divisions of 
the subject of official and other bonds, viz. Mis- 
cellaneous Bonds; Voluntary Bonds; Official 
Bonds; Liability of Sureties; Release of Sure- 
ties. There are seventeen sub-divisions of the 
subjeet of Municipal and other corporate securi- 
ties, viz: Powers of corporations, Subscribing 
and issuing bonds; Corporation may cancel its 
Subscription and buy up Bonds: Public Purpose; 
Whether Bonds issued to proper Company; 
Consolidation of Companies; Limiting Indebt- 
ness; Registration; Recovery of Invalid Bonds; 
Negotiability, Bona-fide holder; Injunction; En- 
forcing payment; Ratification; Curative Laws; 
State Decisions;Coupons; Sale without Warranty ; 
Actions; and Miscellaneous. In the eases to be 
found in this volume, will be found the history of 
the repudiation movement. It gave to the coun- 
try a volume of good law just as it is said that the 
great Boston fire gave to Massachusetts its law of 
Sales. The value of this volume cannot be over- 
estimated, but the value of the series lie in it as 
an entirety. We feel that no other books should 
be purchased by the profession until this series is 
secured or guaranteed, for it is a perfect mine of law 
If we could have the state decisions so arranged, 
it would be a boon to the profession, but it seems 
to be impracticable. The work on this series 
seems to be progressing rapidly, and we presume 
that the greater the encouragement the earlier 
will be the completion. Of course, we know noth- 
ing of the arrangements of the publishers, and 
they may be “grinding’’ them out as fast as pos~ 
sible. From the various opinions, and commen- 
datory notices and the assurances received of its 
success, the project bids fair to be one of the most 
satisfactory from the stand point of everyone, that 
has ever been undertaken. The mechanical exe- 
cution continues excellent. 





AMERICAN PROBATE REPORTS. The American 
robate reports. containing recent cases of gen- 
eral value, decided in the courts of the several 
States on points of Probate Law with notes and 
references. Vol. iii. New York. Baker, Voor- 
his & Co., 1884. 


There are over a hundred cases in this volume. 
They are well selected and all are quite interest- 
ing. In fact, probate law presents more interest- 
ing phases than any other branch of the law. 
There are a number of good notes to the cases 
and this series will soon become a necessary part 
of every, decent Jibrary. 
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CORRESPONDENCE. 





Editor Central Law Journal: 


In sec. 2519 Rev. Stat. Mo. (1879) is found this 
clause: ‘‘Nor shall any person be charged as gar- 
nishee on account of wages due from himto a de- 
fendant in his employ, for the last thirty days ser- 
vice.’’ Noattorney practicing within the borders of 
this State has failed to observe the perfect shield af- 
forded by this statute to a large and constantly 
increasing class of single men who are enabled thereby 
to defy their landlords, their tailors, their doctors, in 
fact all, who from force of circumstances or otherwise 
are placed in the unfortunate attitude of creditors 
towards them, and it is really a matter of surprise 
that this statute has not been amended. 

In other States where similar statutes are in vogue 
and where the creditor class is looked upon as having 
some rights, garnishment statutes are so far qualified 
as to exempt a certain reasonable amount to married 
men, but nothing for single men. It would seem that 
this matter ought to be regulated by amount, not by 
time. Some men earn a salary large enough to enable 
them to pay their debts with ease, but under our law 
they can live in e'egance and defy those who furnish 
them the necessaries of life. It is only necessary for 
such persons to draw their salary every thirty days in 
order to escape payment of their debts. No matter 
whether they earn twenty-five dollars ($25) or a 
thousand doliars ($1,000) permonth. Let the Legis- 
lature exempt,’ say fifty dollars ($50) per month from 
garnishment in the case of married men, and nothing 
for single men; this would be in accord with our ex- 
emption law and would be just to all. 

The answer to this is, that the garnishment law is 
made to protect the garnishee. So far as this idea re- 
lates to public officers, municipal corporation, and 
anything essentially public, in order that the rigid 
and speedy enforcement of law and the unimpeded 
exercise of governmental authority may be left un- 
harassed by the efforts of private individnals to collect 
their dues, itis unobjectionable; for the good of the 
public is to be always upheld even though hardship is 
thereby occasioned to some individuals; but when 
this theory is so far extended as to make it applicable 
to ‘‘any person’’ it produces the unsatisfactory con- 
dition of affairs herein stated. Competent authority 
has declared that to be public which the people are 


taxed to support, hence magistrates whose fees and’ 


expenses are borne by the public, and all other public 

officials may not be summoned as garnishees, but rail- 

roads, manufacturing companies, and other associa- 

tions organized for personal gain, as well as private 

individuals, ought not to be exempt from garnish- 

ment on any such theory. R. B. MiDDLEBROOK. 
Kansas City, Mo. 








NOTES. 





—In responding to the toast of ‘‘Her Majesty’s 
Judges,’’ at the Mansion House on Tuesday, the 
Master of the Rolls said that one of the reasons why 
her Majesty’s judges were popular among those pres- 
ent was that they did not ask to be liked. The worst 
thing that a judge could do was to seek popularity. 
No authorities now possessed the power which was 
once exercised over the judges, but they had to con- 
tend against the authority of newspaper articles. A 
rather cynical judge, when told that he had been 





praised in an article, had exclaimed, ‘‘Good Heav- 
evs, my dear sir, did I make an awful fool of my- 
self???’ A second reason why her Majesty’s judges 
were popular inthat assembly was that they wera 
hard-working men. From the 26th of October to the 
18th of August they were hard at work. Sometimes 
perhaps they might have to decide whether Sir Leo- 
pold M’Clintock had steered his ship rightly, and 
next, whether the Archbishop of Canterbury had au- 
thority over the Lord Mayor’s chaplain. A third rea- 
son why those present liked her Majesty’s judges was 
that they were the only true reformers. Others tried 
to reform the law and made a mess of it. With the 
assistance of the Lord Chancellor they had 
determined on means which would get rid of most of 
the business which had accumulated, which was in 
itself agreat reform. He would, however, advise 
them not to be too fond of the judges, and not to go 
to law atall. Law could not be quick or cheap, or be 
brought to every man’s door. If thatshould become 
the case, it would be the greatest misfortune that 
could happen to the country. Again, they should not 
be so fond of judges as to have all their cases tried be- 
fore judges alone. There was an old institution—a 
judge with a jury—that had worked well for centuries, 
and he thought that that wasa safer tribunal to 
which to trust a question either of personal character 
or mercantile law than to any judge alone. Lastly, 
he would say to them, keep their judges under their 
owneye. Let them send them forth, but let them 
have them back again. A local judge must be either 
the greatest or the least man in his locality; it was 
much better that a judge’s private individuality should 
be lost in this great city. It was also of the greatest 
advantage in every way tothe judges always to have 
the power of consulting with one another.— Solicitors’ 
Journal. 


—Several days ago a young negro and his wife ap- 
peared before Simon Patterson, a black knight of the 
rural Arkansas bench and demanded a divorce. 
**What’s de trouble ’twixt yer?’7 asked old Simon. 
*‘T kain’t lib wid her an’ she kain’t lib wid me,’’ 
replied the husband. ‘‘Why Kain’t ver?”’? ‘*’Cause 
she ain’t eddycated up ter mystandpint.’’ ‘*Ise bet- 
ter eddycated den he is, Jedge, case I ken read an’ 
he kain’t,’’ saidthe woman. ‘‘*Oh, she mout hab 
more book-larnin’ den I has, boss, but her knowledge 
aiu’t de kine whut suits de undersigned. She ken 
spell cat an’ dog, but she kain’t spell biled cabhage 
ter suit me. Ebery time I comes ter de house, I finds 
dis o’man han’ lin’ her book, butI doesn’t smell 
nuthin’ bilin’ inde pot.’? ‘‘Ef yer wuster fetch 
suthin’ in de house, yer woul’ smell hit bilin’ in de 
pot,” rejoined the wife. ‘‘Oh, dat ain’ my lookout. 
De ’oman’s duty, ez I un’erstans de case, is ter fur- 
nish suthin’ ter eat. Dat’s whut I married yer fur. 
Kain’t ’speck meter keep up de repertation o’ de 
family an’ hussle for bread. I ’longs ter de s’ciety,’’ 
‘*Madam,’’ said the Justice, ‘‘de case is ergin yer. 
De bible says dat er o’man mus’ mind whut her hus- 
ban’ says. Efhetole yer put suthin’ in de pot, an’ 
yer didn’ do hit, why den yar’s laid yesself liable. 
Mr. Clerk, write outer ’vorce far dis gennernan, but 
doan’ gin one ter de lady.’”’ 


—*‘*Yes,’’ said the doctor, ‘‘you must prepare 
yourself for the worse. You had better make your 
will at once. You cannot live many days. Yon bad 
better make your will at once.’’? ‘*Make my will??? 
grasped the sick lawyer. ‘‘Yes,’’ replied the doctor, 
gently; ‘‘it would be well, I think.’’ **No,” the le- 
gal man said, shaking his head, *‘I will never make a 
will; my family will need what little J shall leave,” 
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